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VULGAR LEGAL ERRORS. 


In 1838 the vulgar error that an innkeeper might detain the 
person of his guest until payment of his bill, was exploded by the 
case of Sunbolf v. Alford, 3 M. & W. 248. 

In England it is a vulgar error, that a surgeon or butcher, from 
the barbarity of their business, may be challenged as jurors. By 
a statute of the fifth of Henry the Eighth, surgeons were exempted 
from an attendance upon juries. Perhaps this exemption is the 
foundation of the error. An instance of this error may be found 
in a note to Rousseau’s Emile, p. 137. Rousseau had in that work 
adduced it as evidence of the humanity of the English laws, that 
butchers are not received as witnesses in matters of life and death ; 
but, in a note to the later editions, he adds, that the English trans- 
lators of his work had corrected his mistake, and had mentioned 
the cause of it, viz. that butchers were not admitted as jurors in 
criminal cases |! 

There seems to have been, for a long time, a vulgar error, in 
supposing that a creditor has the power of preventing the burial of 
a corpse, by arresting the body for debt. Such a proceeding is not 
only revolting to the feelings of humanity, but is contrary to every 
principle of law ; so much so, indeed, that any promise, extorted by 
fear of it from any one of the surviving relatives, is considered 
wholly invalid. For, in the forcible language of Lord Ellenborough 
C. J., «* It might as well be said that a promise in consideration 
that one would withdraw a pistol from another’s breast, could be 
enforced against the party acting under such unlawful terror.” ? 

A prosecution at common law, for this offence, was sustained in 
the Supreme Judicial Court of Massachusetts, before Chief Justice 
Parsons, at nisi prius, in which there was a conviction, and the 
parties punished by a fine.* The body of a man was arrested by 








1 Retrospective Review, vol. ix. p. 262. 

2 Jones v. Ashburnham, 4 East, 465. 

3 Commonwealth v. Snow, in the County of Barnstable, cited in D. Davis’s 
Justice, (Heard’s Ed.) p. 712. 
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a civil process, on its way to the burying-place ; the party proceed- 
ing on a mistaken notion that he was entitled to the body of his 
debtor after death. By the General Statutes of Massachusetts, it 
is enacted that ‘If a sheriff, deputy sheriff, coroner, or constable, 
takes the body of any deceased person, on mesne process or execu- 
tion, he shall be punished by a fine not exceeding five hundred 
dollars, or imprisonment in the jail not exceeding six months.” ! 

The following account of the outrage upon Sheridan’s remains, 
wil] be read with interest :?— 


‘¢ The remains of Sheridan were removed from Saville Row, to 
the residence of his kinsman, in Great George Street, Westminster. 
There they lay in state, to indulge the longing grief of the few 
friends who clung to his bleak and shattered fortunes. On the 
forenoon of the day fixed for their interment, a gentleman dressed 
in deep mourning entered the house, and requested of the attend- 
ant, who watched in the chamber of death, to allow him a last look 
of his departed friend. He professed to have known the deceased 
early in life, and to have undertaken a long journey in order to 
seize a parting glance of his pale features. The agony and earnest- 
ness with which the application was urged, lulled the suspicions of 
the serving-man—if any had risen in his mind—and, after a 
slight hesitation, it was assented to. The lid of the coftin was 
removed, the body unshrouded, and the death-chilled frame revealed 
to view. The gentleman gazed for some minutes upon it, and then, 
fumbling in his waistcoat pocket, produced a bailiff’s ‘* wand,” with 
which he touched the face, and instantly declared, to the horror and 
alarm of the servant, that he had arrested the corpse in the King’s 
name for a debt of £500. Before the requisite explanations had 
been gone through, the funeral group had assembled. The circum- 
stance was instantly made known to Mr. Canning, who took Lord 
Sidmouth aside, and begged his advice and assistance. Lest the 
delay might mar the progress of the sorrowful train, they gener- 
ously agreed to discharge the debt ; and two checks for £250 each 
were given over to the bailiff, and accepted of by him. Without 
their timely interference, the procession might have been detained 
for some hours; and, even in spite of their prompt sympathy and 
kindness, the multitudes who had congregated in the palace yard 
could not help murmuring when the stated hour was allowed to 
elapse so long without any apparent reason.” 


In Barrington’s ‘* Observations on the more Ancient Statutes,” 
p- 474, there is the following amusing enumeration of vulgar legal 
errors :— 

‘* It is difficult,” says that very learned judge, ‘‘ to account for 


1 Gen. Sts. ch. 165, § 36. 2 Sheridaniana, p. 244. 



























Vulgar Lega! Errors. 447 


many of the prevailing vulgar errors with regard to what is sup- 
posed to be law. Such are, that the body of a debtor may be 
taken in execution after his death; which, however, was practised 
in Prussia before this present king abolished it by the Code Fréd- 
erigue. Other vulgar errors are, that the old statutes have pro- 
hibited the planting ‘of vineyards, or the use of sawing-mills ; which 
last notion I should conceive to have been occasioned by 5 and 6 
Edw. VI. cap. xxii. forbidding what are called gig-mills, as they 
were supposed to be prejudicial to the woollen manufacture. There 
is likewise an act of 23 Eliz. cap. v. which prohibits any iron mills 
within two-and-twenty miles of London, to prevent the increasing 
dearness of wood for fuel. As for sawing-mills, I cannot find any 
statute which relates to them; they are, however, established in 
Scotland, to the very great advantage both of the proprietors and 
the country. 

‘< It is supposed, likewise, to be penal to open a coal-mine, or to 
kill a crow, within five miles of London; as also to shoot with 
a wind-gun, or to carry a dark-lanthorn. The first of these I take 
to arise from a statute of Henry the Seventh, prohibiting the use 
of a cross-bow ; and the other from Guy Fawkes’s dark-lanthorn in 
the powder-plot. To these vulgar errors may be added the sup- 
posing that the king signs the death-warrant (as it is called) for the 
execution of a criminal ; as also, that there is a statute which obliges 
the owners of asses to crop their ears, lest the length of them should 
frighten the horses which they meet on the road. 

‘* To these vulgar errors may be perhaps added the notion, that 
a woman’s marrying a man under the gallows will save him from 
the execution. This probably arose from a wife having brought an 
appeal against the murderer of her husband, who, afterwards, re- 
penting the prosecution of her lover, not only forgave the offence, 
but was willing to marry the appellee. It is also a very prevailing 
error, that those who are born at sea belong to Stepney parish. I 
may likewise add to these, that any one may be put into the Crown- 
office, for no cause whatsoever, or the most trifling injury. An in- 
genious correspondent suggests two additional vulgar errors, 
‘ When a man designs to marry a woman who is in debt, if he 
take her from the hands of the priest clothed only in her shift, it 
is supposed that he will not be liable to her engagements.’ The 
second is, ‘ that there was no land-tax before the reign of William 
the Third.’” 


A writer in The Retrospective Review,’ has collected the following 
list of vulgar errors :— That if a criminal has hung an hour and 
revives, he cannot afterwards be executed — That a funeral passing 





1 Vol i ix. p. 263. 
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over any place makes a public highway — That a husband has the 
power of divorcing his wife by selling her in open market with a 
halter round her neck — That second cousins may not marry, though 
first cousins may — That it is necessary, in some species of legal 
process against the king, to go through the fiction of arresting him, 
which is done by placing a ribbon across the road as if to impede his 
carriage — That the lord of a manor may shoot over all the lands 
within his manor — That pounds of butter may be of any number 
of ounces — That bull beef shall not be sold unless the bull has 
been baited previously to being killed — That leases are made for 
the term of 999 years, because a lease of 1000 years would create 
a freehold — That deeds executed on a Sunday are void — That, in 
order to disinherit an heir at law, it is necessary to give him a shil- 
ling by the will, for that otherwise he would be entitled to the whole 
property. 


RECENT AMERICAN DECISIONS, 


Supreme Court of the United States. 
December Term, 1862. 


Tue PEOPLE OF THE STATE OF New York, ev. rel. OF THE BANK 
oF CoMMERCE, PLAINTIFFS IN Error, v. Toe ComMMISsIONERS 
oF TAXES AND ASSESSMENTS FOR THE City AND CouUNTY OF 
New York. In Error TO THE SUPREME COURT OF THE 
Strate or New York. 

Stock of the United States constituting a part or the whole of the capital stock 
of a bank organized under the banking laws of New York, is not subject to tax- 


ation by the State. 
Stock of the United States is not taxable by a State. 


The facts in the case sufficiently appear in the opinion of the 
court by 

Netson J.—This is a writ of error to the court of appeals of 
the State of New York. 

The question involved in this case is, whether or not the stock of 
the United States, constituting a part or the whole of the capital 
stock of a bank organized under the banking laws of New York, is 
subject to State taxation. The capital of the bank is taxed under 
existing laws in that State upon valuation like the property of indi- 
vidual citizens, and not as formerly, on the amount of the nominal 
capital, without regard to loss or depreciation. 
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According to that system of taxation it was immaterial as to the 
character or description of property which constituted the capital, 
as the tax imposed was wholly irrespective of it. The tax was like 
one annexed to the franchise as a royalty for the grant. But since 
the change of this system, it is agreed, the tax is upon the property 
constituting the capital. 

This stock, then, is held by the bank the same as such stocks are 
held by individuals, and alike subject to taxation or exemption by 
State authority. On the part of the bank it is claimed that the 
question was decided in the case of Weston v. Charleston, (2 Peters, 
449,) in favor of exemption. In that case the stocks were in the 
hands of individuals which were taxed by the city authorities under 
a law of the State. The court held the law imposing the tax un- 
constitutional. This decision would seem not only to cover the 
case before us, but to determine the very point involved in it. 

It has been argued, however, that the form or mode of levying 
the tax under the ordinance of the city of Charleston was different 
from that of the law of New York, and hence may well distinguish 
the case and its principles from the present one. This difference 
consists in the circumstance that the tax in the former case was 
imposed on the stock eo nomine, whereas in the present it is taxed 
in the aggregate of the tax-payer’s property, and to be valued at 
its real worth in the same manner as all other items of his taxable 
property. The stock is not taxed by name, and no discrimination 
is made in favor or against it, but is regarded like any other security 
for money or chose in action. .... 

Upon looking at the case of Weston v. Charleston, it will be seen 
that the decision of a majority of the court was not at all placed 
upon the distinction we have been considering, but upon ground 
much broader and wholly independent of it. 

The tax upon the stocks was regarded as a tax upon the exercise 
of the power of Congress ‘‘ to borrow money on the credit of the 
United States.” The exercise of this power was interfered with to 
the extent of the tax imposed by the city authorities, that the liabil- 
ity of the certificates of stock to taxation by a State in the hands 
of an individual affected their value in the market, and the free 
and unrestrained exercise of the power. The chief justice observes, 
that ‘‘ if the right to impose a tax exists, it is a right which, in its 
nature, acknowledges no limits. It may be carried to any extent 
within the jurisdiction of the State or corporation which imposes it, 
which the will of each State or corporation may prescribe.” 

He then refers to the taxing power of the State, its importance, 
and extensive operation, and the delicacy and difficulty of fixing 
any limit to its exercise ; and that in the performance of this duty, 
which had, in other cases, devolved on the court, it was considered 
as a necessary consequence of the supremacy of the Federal Govern- 
42° 














450 Recent American Decisions. 











ment that its action in the exercise of its legitimate powers should 
be free and unembarrassed by any conflicting powers of the States, 
and that the powers of a State cannot rightfully be so exercised as 
to impede and obstruct the free course of those measures which this 
Government may rightfully adopt. 

He further observed, that ‘‘ the sovereignty of a State extends to 
everything which exists by its own authority or is introduced by 
its permission, but not to those means which are employed by Con- 
gress to carry into execution powers conferred on that body by the 
people of the United States. The attempt to use the power of 
taxation on the means employed by the Government of the Union 
in pursuance of the Constitution, is itself an abuse, because it is the 
usurpation of a power which the people of a single State cannot 
give ;” and the chief justice then adds, ‘‘ a contract made by the 
Government in the exercise of its powers to borrow money on the 
credit of the United States is undoubtedly independent of the will 
of any State in which the individual who lends may reside, and is 
undoubtedly an operation essential to the important objects for 
which the Government was created.” 

It is apparent in studying this opinion in connection with the 
opinions of the court in the cases of McCullough v. Maryland, 4 
Wheat. 116, and of Osborne v. The United States, (9 ib. 732,) 
that it is but a corollary from the doctrines so ably expounded by 
the chief justice in the two previous cases in the interpretation of 
an analagous power in the Constitution. 

The doctrine maintained in those cases is, that the powers granted 
by the people of the States to the General Government, and em- 
bodied in the Constitution, are supreme within their scope and 
operation, and that this Government may exercise these powers in 
its appropriate department free and unobstructed by any State legis- 
lation or authority. That within this limit this Government is 
sovereign and independent, and any interference by the State gov- 
ernments tending to the interruption of the full legitimate exercise 
of the powers thus granted is in conflict with that clause of the 
Constitution which makes the Constitution and the Laws of the 
United States in pursuance thereof ‘‘ the supreme law of the 
land.” .... 

The conclusive answer to the attempted exercise of State authority 
in all these cases is, that the exercise is in derogation of the powers 
granted to the General Government, within which it is admitted, it 
is supreme. That government whose powers, executive, legislative 
or judicial, whether it is a government of enumerated powers like 
this one or not, are subject to the control of another distinct gov- 
ernment, cannot be sovereign or supreme, but subordinate and in- 
ferior to the other. This is so palpable a truth that argument would 
be superfluous. Its functions, and means essential to the adminis- 
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tration of the government, and the employment of them, are liable 
to constant interruption, and possible annihilation. The case in 
hand is an illustration. The power to borrow money on the credit 
of the United States is admitted. It is one of the most important 
and even vital functions of the General Government, and its exer- 
cise a means of supplying the necessary resources to meet exigencies 
in times of peace or war. But of what avail is the function or the 
means if another government may tax it at discretion? It is appa- 
rent that the power, function, or means, however important or vital, 
are at the mercy of that government. And it must be always re- 
membered, if the right to impose a tax at all exists on the part of 
the other government, ‘‘ it is a right which in its nature acknow- 
ledges no limits.” And the principle is equally true in respect to 
every other power or function of a governwent subject to the con- 
trol of another. 

In our complex system of government it is oftentimes difficult to 
fix the true boundary between the two systems, State and Federal. 
The chief justice, in McCullough v. the State of Maryland, endea- 
vored to fix this boundary upon the subject of taxation. He ob- 
served, ‘* if we measure the power of taxation residing in a State 
by the extent of sovereignty which the people of a single State 
possess, and can confer on its government, we have an intelligible 
standard applicable to every case to which the power may be applied. 
We have a principle which leaves the power of taxing the people 
and property of a State unimpaired, which leaves to a State the 
command of all its resources, and which places beyond its reach all 
those powers which are conferred by the people of the United States 
on the government of the Union, and all those means which are 
given for the purpose of carrying those powers into execution. We 
have a principle which is safe for the States and safe for the 
Union.”.... 

Judgment of the court below is reversed. 







































Circuit Court of the United States. ( Prize.) 
District of Missouri. April, 1863. 


Unirep States v. Two HunpRED AND SIXTY-NINE AND ONE- 
HALF BALES OF CorToNn. 


Captures, jure belli, upon the interior waters of the Mississippi River, may be 
within the jurisdiction of a prize court. 

— courts have not jurisdiction of captures, jure belli, on land, by land forces 
only. 

Where prize courts take jurisdiction of captures by combined land and naval 
forces, it must appear that the naval force contributed directly to the capture. 
Where certain unarmed steamboats were employed by the government to trans- 
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port certain troops, and landed them at a point on the Mississippi River, within the 
enemy’s country, and the troops so landed marched inland, and captured certain 
personal property which was subsequently brought within the territorial jurisdiction 
of the court, it was held that the capture was not within the jurisdiction of a prize 
court. 

This is a case of prize. The libel was filed by the district 
attorney in the district court, and being there dismissed, was 
brought to this court by appeal. The facts of the case sufficiently 
appear in the opinion of the court, by ' 

Miter J.—This is an appeal from the decree of the district 
court for the Eastern district of Missouri, dismissing the libel of 
appellant upon exceptions taken to the sufficiency of the libel. 

In the prayer for the appeal, it is alleged by the appellant that it 
is a case of prize, and the counsel state distinctly that they consider 
it a case of prize of war, and that the district court, in hearing it, 
was sitting as a prize court in Admiralty. It is also showed by 
counsel, that nothing is claimed in this proceeding under any of the 
acts concerning confiscation or forfeiture of the property of rebels 
in the present war, or any acts prohibiting trade or intercourse with 
the enemy; but that it is claimed as prize of war, captured jure 
belli, according to the laws of war, as administered in prize courts. 

The libel itself is not aptly framed with reference to this view, 


but it is perhaps more nearly a prize libel than it is anything else. 








1 This lot of cotton, after having been captured as stated in the opinion, was 
brought to Helena, and there got into private hands. It was taken from Helena 
to Memphis as private property, there seized by the Quartermaster and shipped to 
the military authorities at St. Louis, by whom it was turned over to the collector 
of that port. He reported it to the district attorney for violation of the revenue 
laws. Phat officer filed a libel against the cotton for violating the “non-inter- 
course ” act of July 13th, 1861, and also (to provide for contingencies which need 
not be here described) filed a libel or rather information containing two counts, one 
under the act of August 6, 1861, (“to confiscate a | used for insurrectionary 

urposes,”) and one under the confiscation act of July 17, 1862. He besides filed 
the libels which gave rise to the present decision. Various conflicting claims were 
filed, and the claimants excepted to the second and third libels, principally on the 
ground of jurisdiction. The constitutionality of the confiscation act of July 17, 
1862, was also discussed at bar, but not decided, Judge Treat, of the District Court, 
holding in a very able and elaborate opinion, covering all those points, that this 
cotton was not within the 7th section of that act, either “ found ” or “ first brought ” 
within the eastern district of Missouri, as appeared from the libel, and that, there- 
fore, under that act, the court had no jurisdiction. This decision left the second 
libel standing upon the count based upon the act of August, and this case is still 
pending in the district court. The exceptions to the third or “ prize” libel were 
sustained, and the libel dismissed; and from this decree an appeal taken, the result 
of which is seen in the present decision. : 

The court states that the libel is not “aptly framed ” asa prize libel. This was 
intentional. It is obvious that the proceeding previous to the filing of the prize 
libel were, as prize proceedings, wholly irregular. None of the machinery of prize 
courts was prepared or in operation at St. Louis. The object was to file such a 
libel as would raise on its face the objections that would certainly be made. If 
the case were really one of prize jurisdiction, irregularities of procedure would not 
divest the jurisdiction. The Dos Hermanos, 2 Wheat. 76, 
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This is no reflection, however, on the counsel who drew it, as but 
very few lawyers of the present day have any experience in prize 
courts. 

The statement of facts in the libel, on which the condemnation of 
the cotton is asked, is in substance as follows: 

On the 26th September, 1862, Captain William Sands, an officer 
of the United States Army, embarked at Helena on board the boats 
Iatan and Conway, with a battalion of the 10th regiment of Illinois 
cavalry, said ‘‘ vessels being vessels of the United States, and in 
the service of the Government thereof.” It was a scouting expe- 
dition, or reconnoissance into a certain district in the State of Mis- 
sissippi, then held and controlled by the enemy. The detachment 
proceeded by the river and by land, and penetrated into the State 
of Mississippi, and while so employed, discovered, and by force of 
arms overpowered a lieutenant in the enemy’s service, with his 
command, taking him prisoner, and taking from their possession the 
two hundred and sixty-nine and a half bales of cotton, now libelled, 
which were marked C. 5. A. and seized the same as prize of war. 
The cotton was by said soldiers conveyed to the river, from thence 
tothe State of Arkansas, and finally brought to this city. It is 
averred that it is now the property of the United States, and is for- 
feited and confiscated. 

It is then alleged that the Mississippi river is within the admiralty 
jurisdiction of the courts of the United States ; that the capture was 
made by the joint action of the vessels aforesaid and the soldiers, 
and that it could not have been made without the co-operation and 
assistance of the vessels. 

There are many irregularities in the proceeding as disclosed by 
the record, such as that the captors are no parties to this proceed- 
ing, and did not bring the alleged prize into any court for adjudica- 
tion; that it appears from the certificate of the clerk that the 
property has been sold, and the proceeds cannot be remitted to this 
court, because it is held to answer two other libels on the instance 
side of the district court filed before the present one. 

But these may be remedied if the case shall be found in its sub- 
stantial elements to constitute a case of prize. 

The first point which is pressed upon the attention of the court 
is, that on the interior waters of the Mississippi river, remote from 
the ocean, and from any territory belonging to foreign or indepen- 
dent nations, there can be no captures which call for the interposi- 
tion of a prize court. I confess that previous to the argument of 
the case and the investigation which I have given to the question in 
consequence of that argument, I was strongly inclined to that 
opinion. 

The reasons, founded upon the general principles of international 
law, why every capture upon the high seas, jure belli, shall be car- 
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ried before a prize court, are, that the oceans and seas are the great 
highways of the world, over which the commerce of all nations has 
a right of transit, while none have over them any exclusive juris- 
diction or control. Civilized nations also claim and exercise the 
right of trading in each other’s ports, and mooring their ships in 
2ach other’s harbors, and this by the rules of international law is 
conceded, subject to such restrictions as each nation may impose, 
for its security, or the protection of its trade. Hence when war 
arises between nations, and hostile fleets encounter on the seas, and 
blockades of ports are established, and the laws of war as a recog- 
nized part of the law of nations are called into operation, there 
must be a tribunal for administering those laws, and this is found 
alone in prize courts. These courts decide the questions of the 
existence of such a war as confers belligerent rights, of the validity 
of blockade, of the lawfulness of the capture, and various others 
which no other courts can decide, and which, affecting as they do 
the rights of neutrals and of enemies, not subject to the jurisdiction, 
otherwise than by the international laws applicable to a state of 
war, can alone be determined by those laws. It is, therefore, urged 
with great force, that none of these principles are necessary, or can 
be properly applied on a river wholly in the interior of one govern- 
ment, and that all captures made there should be governed alone by 
the law of the country which has the sovereignty, to the exclusion 
of those rules of the law of nations which govern the common 
highways of the world. 

However conclusive this argument might have been fifty years 
ago, if made in the admiralty court of Great Britain, there are 
many reasons why it should not have the same force, in more 
modern times, in an American court, during the present war. 

The supreme court of the United States in the prize cases before 
them at the last term, decided that between the government of the 
United States and the rebels, a war exists, which confers upon our 
government, at least, the rights of war; that the success of the 
rebels has enabled them to establish military lines south of which is 
enemy’s territory and enemy’s property. This must apply as well 
to the waters within those lines, as to the land, and it would seem 
necessarily to bring into action the laws of war as to captures made 
on those waters. 

While it was the well settled doctrine of the admiralty court of 
England, that its jurisdiction, as an instance court, did not extend 
beyond tide-water, and even in tide-water was excluded where it 
was within the body of a county, as havens and other places be- 
tween headlands, no such restrictions were placed upon that of the 
prize courts. 

Lord Mansfield, in Lindo y. Rodney, reported in Douglas, side 
page 593, says: that as to a matter ‘‘ done in the ports, havens, 
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or rivers, within the body of a county of the realm, the admiralty 
is excluded. But the prize court has uniformly, without objection, 
tried all captures in ports, havens, &c. within the realm. It hap- 
pens often. We all know of such cases.” In the case of the 
Genesee Chief, 12 Howard R. 443, the supreme court of the United 
States says: that the reason why the courts of admiralty held tide- 
water to be the limit of their jurisdiction in England, was that the 
rivers of England were only navigable as far as the tide extended, 
and this mode of describing a public navigable river, was substituted 
in place of the thing intended to be described. 

Speaking then of the lakes in the interior of this continent, it is 
said that ‘** these lakes are in truth inland seas. Different States 
border on them on one side, and a foreign nation on the other. A 
great and growing commerce is carried on upon them, between dif- 
ferent States and a foreign nation, which is subject to all the inci- 
dents and hazards that attend commerce on the ocean. Hostile 
fleets have encountered on them, and prizes been made, and every 
reason which existed for the grant of admiralty jurisdiction to the 
general government on the Atlantic seas, applies with equal force to 
the lakes. There is an equal necessity for the instance and for the 
prize power of the admiralty court to administer international law, 
and if the one cannot be established neither can the other.” Every 
word of the foregoing sentences, pregnant as they are with mean- 
ing, applied at the time they were delivered with equal force to the 
great river on whose banks we are now sitting, except that it had 
on those banks no foreign nation; and since the same court has 
recognized a bellgerent foe in the rebel forces, that difference for 
our present purpose has no longer any significance. Hostile fleets 
have encountered upon its waters, prizes have been made, and it 
has become the theatre of naval contests of greater magnitude than 
were dreamed of on the lakes, when that opinion was delivered, 
The development and rapid growth of the steam vessels on our in® 
land waters, and the new species of commerce to which it gave rise, 
were given in that case as additional reasons for the recognition of 
admiralty powers on the Western waters. But gunboats with iron 
plates and immense guns, capable of demolishing the strongest forts 
and intrenchments, had not then been thought of. The present 
war has developed a naval power on these rivers unknown to former 
times. We cannot shut our eyes to these facts in a case of this 
kind. 

Our gallant tars have been sent from the seaboard to man these 
vessels on the rivers, and when by their valor, and by the use of 
vessels of war, they have captured an enemy’s vessel, shall they 
have no court in which their prizes may be condemned ? 

The introduction of steam power into use in vessels of war, en- 
abling them to penetrate far into the interior of the land by floating 
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on its navigable waters, has revolutionized naval warfare in this 
respect, as in many others; and the presence of a hostile fleet of a 
foreign nation, on the waters of this great stream, is among the 
contingencies which we must be prepared to take into consideration. 

Besides, in the captures which may be made on this river, and 
others similarly situated, there may be property belonging to neu- 
trals, who have a right, before it is appropriated by the captors, to 
the judgment of a prize court on their claims. 

As we have, then, a court which, by the constitution and laws, 
is authorized to determine the question of prize or no prize when 
presented to it, we cannot in this case hold that no such case can 
by possibility arise on the Mississippi river. 

The question then presents itself—do the facts of this case, as 
presented in the libel, make a case of prize of war? 

It is claimed by the appellant in this case that it is a case of con- 
junct capture by land and naval forces, or at least by land and 
water forces, and is, therefore, a capture which the court should 
condemn as prize; and if this be not true, that treated as a mere 
capture by the army of the United States, if enemy’s property on 
land, this court, sitting as a prize court, should entertain jurisdic- 
tion of the case—should condemn the property and distribute the 
proceeds of its sale according to prize rules. 

In reference to this latter proposition, it is conceded that neither 
in the American nor British courts can any case be found where 
such jurisdiction has been exercised by a prize court, except it had 
been specially conferred by statute, and no statute is supposed to 
exist in this country conferring such power. 

I think this concession, the truth of which is verified by my own 
researches, and by the far more laborious and learned examination 
of my brother of the District Court, who decided this case in the 
court below, is almost conclusive against the existence of the power. 
Tn the case of Lindo v. Rodney, already quoted, which was decided 
by Lord Mansfield in 1782, he says that he caused the register to 
be examined as far back as 1690, and that he also made an exam- 
ination, and that no case had been found of the exercise of such a 
jurisdiction. 

Since that time the continental wars of Europe, in which Bona- 
parte was engaged, the wars of Great Britain in India and China, 
and our own wars with Great Britain in 1812, and with Mexico, in 
all which enemies territory was invaded, must have afforded nu- 
merous instances of captures of valuable personal property on land, 
by land forces, where the aid of courts of prize would have been 
called for, if such a power had been seriously supposed to exist in 
them. 

But strong as is the inference arising from this total absence of 
the exercise of such power for nearly two hundred years, during 
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which time we have records of the courts of prize, we are not left 
to that alone. Dr. Phillimore, in the third volume of his treatise 
on International Law, page (side) 186, speaking of prize courts, 
says, ‘* It will be seen that by this tribunal international justice is 
wisely, carefully, and honestly dispensed; and it is a matter of 
reasonable surprise that such a jurisdiction should have been strictly 
confined to sea prize, and without power of cognizance over land 
booty, except in cases where the two, owing to the codperation of 
the army and fleet, have been blended together.” He then goes on 
to show that land captures had probably at one time been one of 
the subjects of the jurisdiction of the ancient court of chivalry, 
which, having fallen into desuetude, had left no successor to exer- 
cise its authority in this matter. 

He also states, page 197 (side), that in 1840 a British statute 
was passed to improve the practice and extend the jurisdiction of 
the High Court of Admiralty, in which it was enacted that said 
court shall have jurisdiction to decide all matters and questions 
concerning booty of war, or the distribution thereof, which it shall 
please her majesty, by the advice of her Privy Council, to refer to 
the judgment of said court, and in all matters so referred the court 
shall proceed as in cases of prize of war. It would be difficult to 
find a stronger legislative expression of opinion of the want of the 
power here claimed in a Court of Admiralty. 

In the case of Elphinstone vy. Beedrechund, 1 Knapp’s Privy 
Council Reports, 316, certain moneys of the Peishwa, Bajee Row, 
with whom the British were at war, were seized. After the war 
he brought suit in the Municipal Court of Bombay, in an action of 
trover for the money, alleging that it had been seized after the war 
was ended. In that court he recovered a judgment, and on appeal 
to the Privy-Council that judgment was reversed on the ground 
that it was a hostile seizure, made if not flagrante, yet nondum 
cessante bello ; and consequently the Municipal Court had no juris- 
diction. But do they say that plaintiff could have relief in a prize 
court? On the contrary, they say that if anything was done 
amiss, recourse could only be had to the government for redress. 

In all the works on International Law, captures of personal 
property by land forces, on land, are spoken of as booty, and the 
phrase is used, as we have already seen, in our extract from Philli- 
more, in contradistinction to the term prize. See Wheaton’s Ele- 
ments of International Law, 405; Martens’ Law of Nations, 288, 
289. Vattel, page 365, says, ‘‘ As the towns and lands taken 
from the enemy are conquests, all movable property taken from 
him comes under the denomination of booty. This booty naturally 
belongs to the sovereign making war, no less than conquests. But 
the sovereign may grant the troops whatever share of booty he 
pleases.” In the note on page 288, Martens, it is said that the 
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distribution of booty between sovereign and soldiers depends on the 
military code of the State to which they belong. It is a point that 
does not belong to the law of nations. 

By article LVIII. of the articles and rules of war, adopted by 
Congress in 1806, it is provided that all public stores taken in the 
enemy’s camps, towns, forts, or magazines, shall be secured for 
the service of the United States, for the neglect of which the com- 
manding officer is answerable. See also Slocum v. Wheeler, 1 
Conn. R. 429. 

However desirable it may be that in the case of land captures 
there should exist a tribunal which, like the Prize Court, should 
administer the laws of nations, in a war between nations we find 
no warrant for asserting that any such authority exists in the Ad- 
miralty Court of the United States, unless the circumstances of the 
capture show some element of a force operating from or on the water 
which would bring it within the recognized rules on that subject. 

Does this case present any such element ? 

There are numerous cases in the English Admiralty reports, of 
property captured on land by the joint action of land and naval 
forces of the government, in which the property captured was held 
to be prize of war, and subject to the jurisdiction of the prize court. 

It is not necessary nor convenient now to enter into a minute 
examination of these cases. It is sufficient to state generally that 
in every case of this character, where the prize court has been held 
to have jurisdiction, it will be found that the force codperating with 
the land force was the naval force of one of the nations engaged in 
the war; that the naval force thus employed contributed imme- 
diately by its presence in making the capture; that the place in 
which the capture was made was an island, or a town, or fortress, 
accessible from the sea, and so situated that the naval force could, 
and did, contribute directly to the success of the attack or siege. 

In the present case we do not discover any of these conditions. 
It is true, there is an averment in the libel that the vessels, and 
officers, and crews codperated with the troops in making the cap- 
ture, and that it could not have been made without such coépera- 
tion. Perhaps if this allegation stood alone, the libel might be 
sustained, and the parties remitted to their proofs under the very 
loose mode of pleading permitted in prize cases. But the libel has 
set out the substantial facts of the case in its preceding part, and 
the language just referred to is evidently but the conclusions of the 
counsel from those facts. 

As these facts, thus stated, constitute the real foundation of this 
case, we cannot reject that part of the libel as surplusage, but must 
for the present consider them as the case presented and relied on 
by the libellant. 

It is not at all inferrible, then, from that statement, that the ves- 
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sels named were any part of the naval force of the United States. 
Indeed, we know that no naval force then existed on those waters, 
as the gunboats were made a part of the navy, by order of the gov- 
ernment, on the 1st of October, several days after the capture. It 
is not supposed or alleged that any of these vessels were officered 
by government officers. They were not even armed vessels, and 
could not take part in any action, or contribute by belligerent force 
in any manner to the capture. It is not shown that they remained 
after they landed the forces, and the fair inference is that they did 
not, as it is averred that the cotton was by the soldiers conveyed to 
the river, and taken thence to the State of Arkansas, but it is not 
alleged that it was so taken by the vessels. 

In short, the entire statement is consistent with the facts that the 
vessels and crews were in the employment of the War Department, 
and were used as transports to carry the troops, and it is consistent 
with no other idea. It is also evident that the capture was not 
made on the shore or banks of the river, but some distance inland, 
where the vessels could render no other assistance than to land the 
forces and remove them on their return. 

I cannot conceive that the employment by the government of 
unarmed steamboats for the mere purpose of transporting troops 
from one point to another, on the Mississippi river, can render 
every capture made, by the troops or detachments so transported, prize 
of war, and let in the crews and officers of those vessels to a share 
of the prize money. Such vessels are in no sense war vessels, are 
not expected to take part in any engagements, and are in no con- 
dition for fighting. 

The result of these conclusions is that the decree of the District 
Court dismissing the libel, as it stands, will be affirmed, unless the 
district attorney, on consideration of these views, shall be of opinion 
that he can make a case, on the facts, which will condemn the 
property libelled as prize of war. In that case he is at liberty to 
amend his libel as he may think proper. 


Circuit Court of the United States. 
Western District of Pennsylvania. 


Unrrep States, er. rel. ANDREW HENDERSON v. Capt. 
E. S. Wrieut, U. S. Army Provost Marsnmat. 


Habeas Corpus. 


As decided in the Turner case, the enlistment of minors held to be illegal in the 
absence of the consent of their parents or guardians. 

A prisoner of war paroled by the enemy, although a minor, is not entitled to his 
discharge until after his exchange. 
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His father’s claim to his services must be subordinated to the public exigency, to 
the higher claims of the nation. 

The om or promise given by the son, was for his good, for his liberty, and 
although a minor, it is binding upon him independent of public or political reasons. 

The government of the United States, from motives of humanity, have been com- 
pelled to treat the present rebellion as a public war, and to apply to it the rules of 
civilized warfare. 

Paroles given by prisoners of war are of sacred obligation, and the national faith 


is pledged for their fulfilment. 

Cartels, or military agreements, for the exchange of prisoners, made by the 
officer in command, are of such force, under the law of nations, that even the sov- 
ereign cannot annul them. 

Good faith and humanity ought to preside over the execution of these compacts 
and which are designed to mitigate the evils of war, without defeating its legitimate 

ses, 

These cartels have all the binding power of treaties, which, under the sixth 
— “| the Constitution of the United States, are a part of the supreme law of 
the land. 


When the minor is in an attitude to enable the government to comply with the 
cartel of their military officer, and the minor has been duly exchanged, the rights 
of the parent will be properly regarded. 

Opinion of the court by 

M‘CanpieEss J.—If this case presented the single question as 
to the irregularity of the enlistment, the court would have little 
difficulty in deciding it. The fact of minority is established, and 
the right of relator to the services of his son is admitted. But 
grave considerations of a public character arise, to which all others 
of a domestic nature must be subordinated. The proofs show that 
John M. Henderson was enlisted in the month of August, 1861, 
in the 11th Pennsylvania regiment, Col. Coulter ; that he was born 
on the 4th of August, 1843, and -at the date of his enlistment, he 
was about eighteen years of age. He participated with this gallant 
regiment in the battle of Fredericksburg, was taken prisoner by the 
enemy in that bloody engagement, was removed to Richmond, and 
subsequently paroled. Upon his arrival within the United States 
lines, he was ordered to Camp Parole, at Annapolis, Maryland, 
from which he departed, without leave, and was recently arrested 
by a provost guard near his father’s residence, in Westmoreland 
County. It appearing also that he was mustered into the service 
without the consent, and against the wishes of his father, he would 
be entitled to his discharge, but for the reasons which the court will 
briefly proceed to assign. 

The country is at war, and as the world acknowledges, ‘the 
greatest civil war known to the history of the human race.” Al- 
though a rebellion, it has assumed such huge dimensions, with all 
the characteristics of a public war, that the government have been 
compelled, from motives of humanity, to treat it as such, and to 
apply to it the rules of civilized warfare. It has also been so rec- 
ognized by the highest judicial authority of the country. As the 
Supreme Court of the United States say, in that great opinion 
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recently delivered by my brother Grier, in the prize cases, ‘‘ the 
parties belligerent in a public war, are independent nations. But 
it is not necessary to constitute war, that both parties should be 
acknowledged as independent nations or sovereign States. A war 
may exist where one of the belligerents claims sovereign rights as 
against the other, who claims a right to renounce their allegiance, 
and are in rebellion against their sovereign. 

‘¢ Insurrection against a government may or may not culminate 
in an organized rebellion, but a civil war always begins by insur- 
rection against the lawful authority of the government. A civil 
war is never solemnly declared, it becomes such by its accidents— 
the number, power, and organization of the persons who originate 
and carry iton. When the party in rebellion occupy in a hostile 
manner a certain portion of territory, have declared their indepen- 
dence, have cast off their allegiance, have organized armies, have 
commenced hostilities against their former sovereign, the world 
acknowledges them as belligerents, and the contest a war. They 
claim to be in arms to establish their liberty and independence, in 
order to become a sovereign State, while the sovereign party treats 
them as insurgents and rebels who owe allegiance, and who should 
be punished with death for their treason. ; 

** The laws of war, as established among nations, have their 
foundation in reason, and all tend to mitigate the-cruelties and 
misery produced by the scourge of war. Hence the parties to a 
civil war usually concede to each other belligerent rights. They 
exchange prisoners, and adopt the other courtesies and rules common 
to public or national wars.” 

Belligerent rights, then, being conceded to the insurgents by 
both the executive and judicial departments of the government, let 
us see what is the usage and practice of nations as established by 
public law in cases of prisoners of war. Savage nations put them 
to death. During the wars of the middle ages a ransom was sub- 
stituted. Only within the last century or two was the mild and 
humane system of exchange introduced among the polished nations 
of Christendom. Mr. Wheaton tells us in his volume of Inter- 
national Law, page 393, ‘‘ that cartels for the mutual exchange of 
prisoners of war are regulated by special convention between bel- 
ligerent States, according to their respective interest and views of 
policy. 

** Sometimes prisoners of war are permitted by capitulation to 
return to their own country, upon condition not to serve again 
during the war, or until duly exchanged. Good faith and hu- 
manity ought to preside over the execution of these compacts, 
which are designed to mitigate the evils of war, without defeating 
its legitimate purposes. Breach of good faith, in these transac- 
tions, can be punished only by withholding from the party guilty 
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of such violation, the advantages stipulated by the cartel; or in 
cases which may be supposed to warrant such a resort, by reprisals 
or vindicative retaliation.” 

And in Vattel, 354, we find that these cartels or military agree- 
ments are held to be of sacred and of public obligation. A prisoner 
released on his parole, enjoys the comfort of passing the time of 
his captivity in his own country, in the midst of his family, and the 
party who have released him rest as perfectly sure of him as if 
they had him confined in irons. Such prisoners are dismissed on 
their parole—bound by promise not to carry arms for a certain 
time, or during the continuance of the war. And as every com- 
mander, necessarily, has a power of agreeing to the conditions on 
which the enemy admits his surrender, the engagements entered 
into by him for saving his life or his liberty, with that of his men, 
are valid, as being made within the limits of his powers, and his 
sovereign cannot annul them.” It follows that these cartels have all 
the binding power of treaties, which, under the sixth article of the 
Constitution of the United States, are a part of the supreme law of 
the land. 

This young man made a promise, for the fulfilment of which 
the national faith is pledged. It must be redeemed, or the national 
character is dishonored. Under the law of nations the President 
could not discharge him until his exchange, and what the President 
of the United States cannot do, will not be assumed by the judiciary. 
The relator must yield his natural and domestic claims to the public 
exigency, to the higher claims of the nation, and when his son is in 
an attitude to enable the government to comply with the cartel of 
their military officer, his rights, as a parent, will be properly 
regarded. This may save his son from the danger of immediate 
execution, should he in future, by his rashness or misconduct, fall 
into the hands of the enemy. The parole or promise he gave was 
for his good, for his liberty, and although a minor, it is binding 
upon him, independent of public or political reasons. 2 Kent, 269. 
As the regiment in which he fought was one of the most distin- 
guished of the Pennsylvania line, and as this court is of opinion he 
is, by law, entitled to his discharge, after exchange, if there be no 
military accusation against him, we refer him favorably to the 
Secretary of War. 

John M. Henderson is remanded to the custody of the U. S. 
Provost Marshal, to be returned to Camp Parole, Annapolis, Md., 
there to await the orders of the War Department for exchange as a 
prisoner of war, and the relator is orderéd to pay the costs of this 
writ. 
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Supreme Judicial Court of Massachusetts. 
Suffolk, January Term, 1863. 
Jonn Siawson v. ExisHa T. Lorine. 
Liability of a party who accepts a draft adding to his name the word “agent.” 
This was an action upon two bills of exchange, or drafts, a copy 


of one of which is as follows :-— 


‘¢ Office of Portage Lake Manufacturing Co., 
Hancock, Mich., June 5, 1861. ; 
«E. T. Loring, Agent, 39 State Street, Boston : 
‘¢ At four months sight pay to the order of J. H. Slawson ten 
hundred and thirty-four dollars, and charge the same to account of 
this company. 


*¢ $1034. J. R. Jackson, Agent.” 
The following words were written across the face of the bill :— 
*« Accepted, June 15th. E. T. Lorine, Agent.” 


And the following were indorsed upon the back of the bill :— 

** Pay to order of Mary M. Slawson. 

“© J. H. Stawson.” 

‘«« Pay to Dupee, Beck & Sayles, or order. 

‘¢ Mary M. Siawson.” 

‘¢ Without recourse to Dupee, Beck & Sayles.” 

These drafts were duly presented .to, and accepted by, the 
defendant, and payment refused by him at maturity thereof. 

J. R. Jackson and his associates composed a firm doing business 
at Hancock, Michigan, under the name of the ‘‘ Portage Lake 
Manufacturing Company.” The defendant is not a member of this 
frm. J. R. Jackson is agent of the firm at Hancock, and the 
defendant is agent of the same firm at Boston, and these facts 
were known to the payee of the bills at the time they were drawn. 
Mary M. Slawson, the second indorser, is the wife of J. H. Slaw- 
son, the payee, and at the time of her indorsement resided with 
her husband in Michigan, and there placed her name upon the 
drafts by the direction of her husband, she having no interest in 
the acceptances, and her husband after her indorsement delivered 
the said drafts to the plaintiff; the direction to pay Dupee, Beck 
& Sayles being at the request and for the convenience and use of 
the plaintiff. 

It was contended by the defendant that the indorsements of 
J. H. Slawson to his wife Mary M. Slawson and of Mary M. 
Slawson were void, and that the plaintiff had no right of action in 
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his own name. Also that the defendant was not liable on the 
acceptances sued upon, as there was nothing in the words ‘‘ Ac- 
cepted, E. T. Loring, Agent,” indicating that the draft was accepted 
by the defendant otherwise than in the execution of his agency, as 
the addition to the signature imports. 

In the Superior Court judgment was given for the defendant, 
and the case was carried to the Supreme Court on exceptions, 
which court has directed that judgment be entered for the plaintiff, 
and has sent the following rescript :— 

The plaintiff is entitled to maintain this action in his own name 
on the drafts declared on. 

The defendant is personally liable on the acceptance of the draft. 
The signature of the defendant taken in connection with other 
parts of the bill does not show that he signed as agent of the com- 
pany. Such may be the case as respects the signature of Jackson, 
but for aught that appears on the face of the bill defendant may 
have signed as agent for some other corporation or some individual. 
The addition of the word ‘‘ agent” to his name is therefore a mere 
descriptio persone. 

C. B. Goodrich and I. J. Austin for plaintiff; S. Bartlett and 
D. E. Ware for defendant. 


Court of Appeals of the State of New York, 1863. 
Mary Hartune v. Toe Prope. 


The principle of the judgment of this court in Hartung v. The People, 22 
N. Y. R. 95, re-affirmed. 

The legislature of New York, by declaring that persons under sentence of death 
when the act of 1860, ch. 410, was passed, instead of being executed according to 
their sentences, and according to the law as it had existed up to that time, should 
be punished in a different manner, repealed, as to that class of offenders, the prior 
law for the punishment of murder, and as the substituted punishment cannot be 
applied on account of thé constitutional prohibition as to er post facto laws, it 
follows that said persons cannot be punished under either law. 

The pre-existing law having been repealed by the act of 1860, ch. 410, it cannot 
be resorted to for any purpose, although a portion of the repealing law is held to 
be unconstitutional and void. 

The former judgment in favor of the plaintiff, was equivalent to an acquittal upon 
that charge, and the statute of 1861, ch. 303, is inoperative as against her. 

The repeal of a repealing act cannot destroy the effect of a judgment pronounced 
in the meantime, and while the first repealing act was in force. 


Mary Hartung was indicted and convicted in the Albany Oyer 
and Terminer, for the murder of her husband by poisoning. He 
died April 21, 1858. Sentence having been pronounced, the 
record of the Oyer and Terminer, together with a bill of exceptions 
taken by the prisoner, were brought by writ of error to the Supreme 
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Court, and the judgment against her having been affirmed at a 
General Term in the Third Judicial District of the State of New 
York, a writ of error was allowed from the Court of Appeals. 
The exceptions taken at the trial were all overruled by the Court of 
Appeals. The final judgment in the Supreme Court against Mary 
Hartung was rendered January 9, 1860. The day appointed for 
her execution had passed, and before a new day had been appointed, 
her case was carried to the Court of Appeals. After the return to 
the writ of error, which was made February 14, 1860, and pre- 
vious to the argument, viz. April 14, 1860, the legislature passed 
the act (1860, ch. 410,) *‘¢ in relation to capital punishment.” The 
decision of the case turned upon the operation of that act. The 
judgment of the court below was reversed, and a new trial was 
ordered, ‘‘the court not being able judicially to see that upon a new 
trial the prisoner might not be convicted of manslaughter in some 
inferior degree.” Hartung v. The People, 22 N. Y. Rep. 95. 

By the terms of the statute of 1860, ch. 410, all those portions 
of the existing statutes which provided for the punishment of death 
on convictions for crime were repealed, without any saving in 
respect to offences already committed. This repeal was effected by 
amending the first section of the first chapter of the fourth part of 
the Revised Statutes, which declare that all persons who should be 
convicted of treason, murder, or arson, in the first degree, should 
suffer death, so that it should read that those convicted of such 
crimes should be punished as therein provided ; and then there was 
no subsequent provision left for inflicting the punishment of death 
in any case. ‘Twelve sections of the same title are repealed by their 
numbers ; one of these, section 25, is that which prescribes the manner 
of death in capital executions, namely by hanging. The other re- 
pealed sections contain regulations respecting executions in certain 
cases, which would be mapplicable to the mode of punishment re- 
ferred to in the new act. There are no provisions directed to be 
inserted as new sections, nor any other amendments of existing 
s@tions of the Revised Statutes. As thus changed by the law of 
1860, the Revised Statutes would not provide for the punishment of 
death in any case, though certain details respecting executions which 
remain unrepealed, would show that such a punishment was con- 
sidered as existing. The new statute sets out with a declaration 
that no crime thereafter committed, except treason,‘and murder in 
the first degree, shall be punished with death in the State of New 
York. The remaining parts of the act define the crime of murder 
anew, dividing it into first and second degrees. It is clearly in- 
ferable from the first section, and also from the fourth and fifth 
sections, that capital punishment was intended to be retained, under 
certain modifications, as the punishment for murder in the first de- 
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gree, though it is not so enacted in terms. These sections are as 
follows : 

*¢ § 4. When any person shall be convicted of any crime punish- 
able with death, and sentenced to suffer such punishment, he shall, 
at the same time, be sentenced to confinement at hard labor in the 
State prison, until such punishment of death shall be inflicted. 
The presiding judge of the court at which such conviction shall 
have taken place, shall immediately thereupon transmit to the gov- 
ernor of the State, by mail, a statement of such conviction and sen- 
tence, with the notes of testimony taken by such judge on the trial. 

*¢ § 5. No person sentenced or imprisoned shall be executed in 
pursuance of such sentence within one y-ar from the day on which 
such sentence of death shall be passed, nor until the whole record 
of the proceedings shall be certified by the clerk of the court in 
which the conviction was had, under the seal thereof, to the gov- 
ernor of the State, nor until a warrant shall be issued by the gov- 
ernor under the great seal of the State, directed to the sheriff of 
the county in which the State prison may be situtated, commanding 
the said sentence of death to be carried into execution.” 

‘¢§ 10. All persons now under sentence of death in this State, 
or convicted of murder and awaiting sentence, shall be punished as 
if convicted of murder in the first degree under this act.” 

The court held that this statute, in so far as it attempted to sub- 
ject to the new punishment of death and previous imprisonment at 
hard labor, persons already under conviction for murder, was ex post 
facto and void; and that as it repealed the law imposing a penalty 
for murder, although it was passed after the conviction, jitdgment 
should be arrested, or if there had been a judgment, that the judg- 
ment should be reversed. 

The case of Hartung v. The People, ubi supra, was decided at the 
September Term, 1860, and judgment was then rendered in her 
favor. On April 17, 1861, an act was passed (statutes of 
1861, ch. 303,) to take effect upon its passage, which provided, 
section 1, that all provisions of law in relation to the crimes 
murder and arson, and the punishment thereof, existing and in force 
at the time of the passage of the act of 1860, ch. 410, were 
thereby revived, made operative, and declared to be in full force 
and effect in respect to offences committed prior to May 4, 1860, 
and to the punishment of such offences. By section 2, the act was 
not to apply to any case in which conviction had been theretofore 
had and sentence pronounced on any person in pursuance of the 
act of 1860, ch. 410, although the offence was committed before 
its passage, unless the judgment therein had been, or should be, 
finally reversed, and a new trial ordered, in which cases the act was 
to apply. By section 3, persons then or afterwards convicted of 
murder and arson, committed prior to May 4, 1860 (with certain 
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exceptions), shall, on their application before sentence of death pro- 
nounced not otherwise, be sentenced to imprisonment for life in the 
State prison. Section 4 provided that ‘‘ no act or part of an act 
heretofore passed shall be held or construed to prevent the operation 
of this act.” 

The effect of this statute upon the case of Mary Hartung was 
one of the points determined by the court. The ‘opinion of the 
court was given by 

Dento C. J.—When the case of the plaintiff in error came be- 
fore us on a former occasion, she had been convicted of murder 
upon a legal trial, and had been sentenced to be executed. This 
court then reversed the judgment, because the legislature had sub- 
sequently enacted a statute which forbade the execution of such 
sentences as that which had been pronounced against her, and had 
required that such convicts should be subjected to imprisonment at 
hard labor for one year, and, as we construed the legislative in- 
tention, should thereafter be executed if the governor should issue 
his warrant for such execution. We considered this provision for 
imprisonment and death in the same case to be an ex post facto law, 
and held it to be void, because the constitution of the United States 
had prohibited the states from enacting such laws. It was con- 
sidered to be ex post facto, because it attempted to change the 
punishment which the law had attached to the offence of the pris- 
oner when it was committed, not by remitting some desirable por- 
tion of it, but by altering its kind and character. The principle of 
the judgment then rendered has been since reaffirmed and applied 
in the case of Shepard v. The People, decided in December last, 
(1862) but not yet reported. 

Laying out of view for the moment the act relating to murder 
passed in the year 1861, and considering this case as uninfluenced 
by that act, the inquiry is whether this convict can be again tried 
and convicted for the same murder. The legislature, by declaring 
that persons under sentence of death when the act of 1860 was 
passed, instead of being executed according to their sentences and 
according to the law, as it had existed up to that time, should be 
put to hard labor for a considerable period, and afterwards hold 
their lives at the pleasure of the Executive, and be executed when 
in his discretion he should think proper so to order, did respectively 
repeal, as to that class of offenders, the prior law for the punish- 
ment of murder. As the punishment attempted to be substituted 
for that provided by the antecedent law which had been abolished, 
could not be applied on account of the constitutional prohibition, it 
followed inevitably that the interference of the legislature had 
rendered it impossible that the prisoner should be punished under 
either law. It was not a sufficient answer to the difficulty to say 
that the members of the legislature did not probably intend te 
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grant impunity to offenders in the situation of the prisoner. They 
did intend to abrogate as to her, and as to all persons in the same 
situation, the former punishment, and that design they effectually 
carried out. 

They intended also that such offenders should be punished in 
another way, but this they could not effect on account of the con- 
stitutional inhibitions. The reversal of the judgment against this 
prisoner, proceeding as it did, upon the absence of any law for the 
punishment of her offence, has effectually exempted her from being 
again tried and sentenced for the murder charged in the indictment, 
as it shielded her from the execution of the sentence already pro- 
nounced. If anew verdict of guilty should be returned on a second 
trial, it would be impossible to render a judgment of death pur- 
suant to the Revised Statutes, because the legislature had forbidden 
her to be punished in that way. It would be as true after such 
fresh trial and verdict, that she was a person who had been under 
sentence of death, when the act of 1860 was passed, as it was 
when we reversed the judgment; and the same reason which com- 
pelled us to reverse that judgment would preclude the giving a 
similar judgment upon the second verdict, and would require the 
reversal of such second judgment, if one should be rendered. It 
would be equally impossible to pronounce the compound judgment 
of imprisonment at hard labor, and a subsequent exécution, as 
mentioned in the act of 1860, because the constitutional objection 
to that law would apply to the case after a second trial, and a new 
conviction, in the same manner as it did to the judgment rendered 
upon the first conviction. It is therefore apparent to my mind, 
that in reversing the judgment which had been rendered against 
the prisoner, we necessarily determined that the legislature had so 
interfered with the arrangements for the punishment of the crime 
of murder, that a particular class of offenders, embracing the pris- 
oner, could not be punished at all. It was the duty of the Court 
of Oyer and Terminer to give effect to that judgment, in its dis- 
position of the prisoner’s case, upon the record being remitted to 
that Court. The order which it made was in accordance with the 
law as it was here adjudged, and unless the act of 1861 affects 
the case, we think it was the only order which it could lawfully 
make. 

There is a view of this case which requires some further expla- 
nation. If it were true that the only part of the act of 1860, 
which was designed to reach the case of offences committed before 
that act was passed was the 10th section, which declares that per- 
sons, then under sentence of death, or awaiting sentence upon 
a conviction for murder, should be punished in a particular way, 
and if all other provisions of the act were prospective only, then 
inasmuch as the substituted punishment could not be inflicted on 
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account of the ex post facto character of the provision contained in 
that section, it might be argued that the section was void, and that 
it being the only provision abolishing the punishment provided by 
pre-existing laws, the prisoner ought to have been left to suffer 
according to her sentence, which was pronounced under and in 
accordance with these laws. It is therefore a material inquiry 
whether, by the true construction of the act, the former punish- 
ment was abolished generally and the new one substituted in respect 
to all offences of murder already committed. The act commences, 
in the first section, by declaring that no crime thereafter committed, 
except treason or murder in the first degree, shall be punished with 
death. The following sections, to the 6th, inclusive, are devoted 
to the new definition of murder in the first and in the second de- 
grees ; and to the mode of punishing these offences, namely, by one 
year’s imprisonment at hard labor, and then by a capital execution, 
if and when the governor shall issue his warrant, as to the first, 
and by perpetual imprisonment at hard labor as to the second de- 
gree. If the act had stopped here, it ought, I think, to have been 
considered as wholly prospective, and it would have left the pre- 
existing laws to apply to offences committed prior to the act. But 
the seventh section, which immediately follows, is an alteration of 
the section of the Revised Statutes which denounced the penalty of 
death for treason, murder, and the first degree of arson. It de- 
clares that it shall be amended so as to read as follows: ‘* Every 
person who shall hereafter be convicted of treason, murder and 
arson in the first degree, as those crimes are respectively defined 
in this title, shall be punished as herein provided.” The words 
herein provided must be construed to refer to the provision for 
punishment contained in the act and not to the one mentioned in 
the Revised Statutes, though if the section as thus amended kept 
its place in the title of the Revised Statutes, to which it belongs, 
according to the system of amendments made in that form, the 
reference would be to those statutes. But such a reading would 
leave all these offences without any punishment whatever, and cer- 
tainly could not have been intended. Where new provisions or 
modifications of existing provisions are enacted by declaring that a 
particular section shall be amended so as to read in a given manner, 
in the form made use of in this case, the new part is to be con- 
strued, as regards the subject upon which it is to take effect, in the 
same manner that an independent statute, having the same pro- 
visions, ought to be construed (Ely vy. Holten, 15 N. Y. 595). 
In interpreting this section upon that principle, the new punishment 
mentioned in it is attached to all future convictions, without regard 
to the time when the offence was committed. It is possible that 
such a verbal construction might, if there were nothing of a con- 
trary tendency in the act, be forced to yield to the principle that a 
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retrospective effect is not generally to be given to an act of the 
legislature when it can be avoided. But this could only be accom- 
plished by rejecting the natural meaning of the language. Passing 
over these seventh and eighth sections as not material to the present 
question, we come to the tenth, which, as already mentioned, de- 
clares that all persons then (that is, at the time of the taking effect 
of the statute) under sentence of death, or convicted of murder 
and awaiting sentence, shall be punished as if convicted of murder 
in the first degree under the act: that is, by both imprisonment and 
death. This renders it perfectly certain, as it seems to me, that 
the change of punishment was intended to apply to offences already 
committed. Persons who had been convicted before the act was 
passed must, of course, have committed the offences of which they 
were convicted prior to that time. There might be a good reason 
for suffering offenders, who had been condemned in the course of 
criminal proceedings, to receive the punishment which the law had 
annexed to their offences, though it might at the same. time be 
judged proper to change the punishment of those who had not yet 
been presented ; but there can be no conceivable motive for invert- 
ing the position, by suffering the old law to remain as to offenders 
who were yet to be tried, while such as had received judgment 
under the former law should have their sentences changed by legis- 
lative enactment. The reason for a change of punishment in regard 
to actual convicts would apply with greater force to offenders who 
had not yet been prosecuted. The intention of the legislature seems 
to me very plain. The amendment of section one of the fourth part 
of the Revised Statutes prescribed the new punishment for all future 
convictions: and as it was not intended that the old punishment 
should ever be resorted to, the case of persons who had been actually 
sentenced or tried and convicted, and who were awaiting sentence, 
was taken up, and their punishment changed by the usual expedient 
of a legislative revision, so as to conform them to the altered rule, 
which had been established respecting future convictions and for all 
other cases. The last section of the act furnishes additional evidence 
to the same effect. It repeals, by their numbers, twelve sections of 
the Revised Statutes. The repeal is absolute, direct and immediate. 
These sections it is said ‘‘ are hereby repealed.” On looking at 
those repealed sections, it will be seen that they contained provisions 
inconsistent with the new mode of punishment, though well suited 
to the former method. Section twelve required the execution to 
take place at a time not more remote than eight weeks from the 
time of the sentence, which of course would not admit of the year’s 
intermediate imprisonment. Section thirteen required the judge 
who presided at the trial immediately to send to the governor 4 
statement of the conviction and sentence with his notes and the 
testimony. There was no other apparent motive for this repeal, 
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except that it was re-enacted in the same language in the new 
statute. The repeal of the fourteenth section, ‘which empowered 
the governor to require the opinion of certain judicial officers upon 
the statement, proceeded upon some motive not apparent to me. 
The sixteenth, seventeenth, eighteenth and nineteenth sections of 
the Revised Statutes provided for the case of convicts alleged to 
have become insane, after being sentenced to death. A summary 
inquiry to determine the fact of insanity was to be instituted before 
a jury, and if the convict was thereby found to be insane, the 
execution was to be suspended until the sheriff should receive a 

varrant from the governor, or from the Justices of the Supreme 
Court, directing the execution. The inquiry as to the existence of 
insanity would ‘be pertinent under either system of punishment, but 
to the arrangement which required a preliminary imprisonment of 
one year, and then the governor’s determination that execution 
should take place, the provision which gave the judges authority to 
issue the warrant would be hostile. The sixteenth and seventeenth 
sections were therefore allowed to stand, and the eighteenth was 
amended by the eighth section of the act of 1861, by repealing 
the part allowing the judges to issue the warrants. The section 
was changed in another particular, not material to the present 
question. By the nineteenth section the governor was authorized, 
as soon as he should be convinced of the sanity of the convict, to 
appoint a time and place for his execution. As ‘this might interfere 
with the direction for the year’s preliminary imprisonment, at hard 
labor, the section was embraced among those which were repealed. 
Three of the repealed sections, the twentieth to the twenty-second 
inclusive, make certain provisions for the case of. a female sentenced 
to death and discovered to be pregnant. An inquiry into the fact 
is directed, and the execution is to be suspended 1 until the impedi- 
ment shall have ceased to operate, when the gov ernor is huthorized 
to fix a day for it to take place. This would be unnecessary and 
inapplicable where a year’s imprisonment is required to intervene 
between the sentence and the capital infliction, though coherent and 
judicious as applied to the former law. A similar motive existed 
for repealing sections twenty-three and twenty-four, because, under 
their provisions, a capital execution might take place within one 
year from the time of the sentence. They required the Supreme 
Court to appoint a time for the execution of a capital sentence, 
when the time fixed by the sentence itself had, for any reason, 
passed by, and to issue their warrant to the sheriff for that pur- 
pose. This would take from the governor the discretion which 
the new mode was intended to vest in him, and might require the 
execution to take place within the year. 

The reason for the repeal of section twenty-five, which declared 
that the punishment of death should be by hanging, it is more diffi- 
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cult to understand. As it seems clear that it was designed by the 
authors of the statutes that capital punishment should in some cases 
be inflicted, I am inclined to suppose that the repeal of this pro- 
vision was inadvertent. It is not, however, necessary to solve that 
doubt. The actual and immediate repeal of the sections is certain, 
and the consequence is the same, whatever may have been the 
motive which led to it. 

One of the sections of the Revised Statutes, stated to be repealed 
by the last section of the act of 1860, is section twenty-nine. 
There is no such section in that title, the section numbers ending 
at section twenty-seven; but the substance of an act of 1846 
(ch. 118,) is incorporated into some of the late editions of the 
Revised Statutes, and is there numbered twenty-nine, and it is this 
provision which is attempted to be repealed. (See R.S. 5 ed. 
vol. iii. p. 938.) It provides for the case of a prisoner under 
sentence of death being confined in a jail in another county from 
that in which he was convicted, in consequence of the proper jail 
being unsafe, &c.; and the direction is that the sheriff of the 
county in which he is actually confined shall, ‘‘on the day ap- 
pointed for the execution of the sentence,” perform that duty. It 
was seen that this enactment, if literally followed,- would compel 
ay execution without allowing a space for the year’s imprisonment, 
and hence it was repealed. I have been thus particular to state 
the effect of this repealing section, which took effect immediately 
upon the passage of the act of which this is a part, in order to 
show the persistent determination of the legislature that no capital 
execution under the former laws should thereafter take place, and 
to establish that there is no ground for saying that the change of 
punishment was intended to be prospective merely, or that there 
was an implied saving in the statute in respect to offences thereto- 
fore committed. The plain direction, by which the new rule is 
applied to all future convictions, the express provision made to 
embrace the cases of offenders already convicted and sentenced, 
and the present repeal and amendment of all those portions of the 
Revised Statutes which would conflict with the immediate operation 
of the new mode of punishment, demonstrate, I think, the design 
of the legislature to apply that mode to all future execution of 
sentences of death whenever the offence was committed, and when- 
ever the conviction took place. I have not overlooked the rule of 
interpretation, by which general language in a statute is required 
to be construed, prospectively and not retrospectively, unless a 
contrary intention plainly appears. A somewhat strained construc- 
tion is allowed in such cases, when necessary to prevent injustice 
or public inconvenience, and in furtherance of a presumed general 
intention of the legislature. But the section of this statute by 
which offenders who had been actually tried, convicted and sen- 
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tenced when it was passed, are expressly subjected to the new 
punishment, forbids any such forced construction in the present 
case. We know with absolute certainty that it was designed by 
the authors of the law to apply the new punishment to the case of 
offenders who had been already convicted under the antecedent 
law, and we cannot therefore refuse to give effect to the language 
by which they, in terms, subject all future convicts to such new 
penalty, upon any suggestion that they did not intend what their 
language naturally imports. The effect of the provisions of this 
statute, therefore, is to forbid from the time of its passage the 
infliction of the penalty of death, simply and unconnected with any 
other punishment, in any case, and to substitute for such penalty 
the year’s imprisonment, and then the putting to death of the 
offender in some form, if the governor shall so determine. The 
substitute may have the full effect intended as to future offences, 
but can have no operation in respect to those already committed, 
for the reason which has been mentioned. But the pre-existing 
law having been displaced by a repeal, to make room for the sub- 
stituted system, it cannot be resorted to for any purpose, though 
such substituted system in one aspect of it cannot be upheld. 

Some portions of the opinion prepared by Mr. Justice Suther- 
land, in Shepard-v. The People, may be considered hostile to a 
portion of the reasons given for the judgment in Hartung v. The 
People, 22 N. Y. Rep. 95, and which I have now more fully ex- 
plained ; but so far as that opinion conflicts with these reasons, it 
was unnecessary to the determination of the case, and was not 
concurred in by a sufficient number of the judges to pronounce a 
judgment. 

We are of opinion that the act of 1861 does not affect the case 
of the plaintiff in error. If it could apply to persons in the situa- 
tion in which she was when the act of 1860 repealed the penalty 
to which she was subject by the antecedent law, it must be by 
retracting the repealing clauses and reinstating such antecedent 
law, and directing its application to her case and to the cases of all 
other persons similarly. situated. But while the repeal remained 
unaffected by any subsequent law, the process against the plaintiff 
in error came before this court in the regular course of justice, and 
the question was presented whether the conviction and judgment 
which has been pronounced respecting her should be affirmed and 
executed or should be reversed and annulled, as unwarranted by 
the then existing law, and the judgment was that it should be re- 
versed and annulled. 

No question can now be made as to the legal propriety of that 
determination.. It is res adjudicuta between the people of the State 
and the plaintiff in error. Now, acts done and closed, pursuant to 
a law which is subsequently repealed, must endure and stand, and 
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be good and effectual notwithstanding such repeal (Dwarris on 
Statutes, 534). This was the case as to the alleged offence of 
the plaintiff in error. When the process against her was presented 
for final adjudication in this court, and it was found that there was 
no law authorizing the punishment of her imputed offence, a judg- 
ment was pronounced in her favor, which absolved her from being 
again legally questioned for that offence. It was equivalent to an 
acquittal upon that charge, for it was the judgment of a court of 
competent jurisdiction, that in the then state of the law she could 
not be subjected to punishment. The effect of the repealing act of 
1860 was to expunge the prior law. from the statute-book as com- 
pletely as though it had never existed. If the legislature was 
competent to change this state of the law by a repeal of the repeal- 
ing act, and to thus blot out such first repealing act so that it could 
not thereafter be availed of, which it is not necessary to deny, still 
it could not, in my judgment, destroy the effect of a judgment pro- 
nounced in the meantime, and while the first repealing act was in 
force. Suppose a person had been prosecuted after the passage of 
the act of 1860, and before its repeal by the act of 1861, for an 
alleged murder, committed before the passage of such first-mentioned 
act, and had been acquitted, not for want of proof of the corpus 
delicti, but upon the ground on which we proceeded when this case 
was before us for the first time, namely, that the act of 1860 had 
repealed the provisions of the Revised Statutes for the punishment 
of murder, no one I suppose would maintain that such a person 
could be again prosecuted for the same offence, after the enactment 
of the statute of 1861. Such prosecution, in my judgment, would 
be liable to be defeated by two conclusive objections, first, that.the 
act of 1861, as applied to such a case, would be an ex post facto 
law, and unconstitutional. By the repeal of the provisions of the 
Revised Statutes, and the trial and acquittal of the offender, while 
such repealing law was in force, the act of the prisoner, though not 
innocent in a moral sense, would be dispunishable. A legislative 
act restoring the repealed law would have precisely the same effect 
as though the offence had not been punishable originally, but had 
been made so for the first time by the restoring act. Such a law 
would be within the spirit of the constitutional prohibition, and 
would, in my opinion, be void. ‘he other objection referred to, 
would arise under the constitutiona! injunction, that no person shall 
be twice put in jeopardy for the same offence. These would be 
good pleas at the common law, and the constitution only affirms 
the principle, and renders it unalterable by any exertion of the law- 
making power. But it does not apply when the indictment was 
defective, so that no lawful judgment could be rendered upon it, or 
in the case of a mis-trial, as where there was no verdict, or where 
the trial jury did not consist of the full number of twelve jurors, 
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or where a new trial has been ordered on account of erroneous 
rulings of the first trial, or in cases of the like nature, nor where 
the jury was discharged upon necessity, without rendering a verdict. 
In this class of cases it may be said, that the accused was never in 
legal jeopardy. But when neither the indictment nor the trial was 
subject to any legal exception, but the conviction or judgment has 
failed of its natural effect by the interposition of the government, 
or of the prosecution, it would be contrary to the spirit and inten- 
tion of the rule, and of the constitutional provision in affirmance of 
it, if the accused could be subjected to another trial for the same 
offence ; and, moreover, as it seems to me it would be manifestly 
unjust and oppressive. If the legislature can authorize a second 
trial where there has been a conviction which has become ineffectual 
by its own interposition, it may do so when there has been an 
acquittal. The two cases fall within the same reason. I have not 
considered it necessary to refer to the numerous cases where the 
rule and its exceptions have been the subject of judicial exposition, 
because the most material of them have been very carefully exam- 
ined, in the opinion in the before-mentioned case of Shepard v. 
The People. That case itself is a precedent for the judgment I am 
about to recommend in the present instance. The offence of Shep- 
ard, which was arson in the first degree, was committed prior to 
1860, and his trial, upon which he was convicted, took place in 
the early part of 1861, and before the enactment of the act of that 
year. He was sentenced to perpetual imprisonment, in intended 
obedience to that act. The Revised Statutes, in force when the 
act of which he was accused was perpetrated, did not, as we held, 
warrant that mode of punishment, and the act of 1860 was held to 
be void in its application to that case, as being an ex post facto law. 
We were, of course, bound to reverse the judgment of the oyer 
and terminer, which had been affirmed by the Supreme Court, and 
the question then arose, whether it was proper to award a new 
trial, or whether the accused should be discharged. This involved " 
the consideration of the effect of a trial and verdict perfectly 
legal and regular upon an indictment in all respects sufficient, 
and where the only error consisted in pronouncing a judgment 
which was not warranted by any law. It was determined that 
the prisoner had been once placed in jeopardy in the sense of 
the constitutional provision, and we added to the reversal of the 
judgment an order that he should be discharged. The question 
did not arise, whether he could have been sentenced under the 
provisions of the Revised Statutes, as no such sentence had been 
given. The point adjudged was the same which is now presented. 
In neither case was there any defect or error in the indictment, 
trial or verdict. In the case of Shepard the judgment was illegal ; 
in that of the present plaintiff in error, the judgment had become 
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illegal by the repeal of the law by which it was once authorized ; 
but we held in the case of Shepard that the former conviction 
precluded the possibility of a second trial, and on that ground we 
made the order for the discharge of the prisoner. The principle 
thus settled shows that the judgment of the oyer and terminer in 
the present case was correct. 

I have intentionally omitted, in what has thus far been said, to 
make any reference to the order which was entered for a new trial 
when the judgment against the plaintiff in error was reversed. If 
the effect of the judgment of reversal under the circumstances, and 
for the reasons upon which it proceeded, was such as to render 
another conviction impossible, the order so entered would not 
deprive her of the benefit of that judgment. It did not in terms 
direct a new trial upon the issue of not guilty of the murder of 
which she stood charged, and in connection with the reasons which 
were given for the judgment of reversal, it could not well have 
been so understood; for we hold that whether guilty or not, the 
legislative interposition, and the constitutional prohibition against 
changing the punishment which existing laws had attached to an 
offence already committed, prevented any sentence against her. 
Besides, her guilt of the act charged had been established by an 
unexceptionable trial and verdict. If she had been punishable 
under the Revised Statutes, notwithstanding the act of 1860, the 
judgment was correct as it stood, and there was no reason for 
reversing it. If the provision substituting a different punishment 
had been constitutionally valid, there was still no reason for re- 
versing the judgment, for the governor and sheriff could have 
executed the writ of the legislature, and it was the design of the 
act that it should be executed by those officers, in the case of a 
conviction and sentence which remained unexecuted when the act 
of 1860 passed, without any further resort to the courts. The 
judgment of reversal, even independently of the reasons given, 
necessarily affirmed that she could not be punished under either of 
these legal provisions, and as there were no other modes of punish- 
ment, it followed that she could not be punished in any way. The 
formal order for new trial, if it meant a new trial for the murder, 
upon the issue which had been once tried and determined, would 
have been plainly inconsistent with judgment of reversal, as well 
as with the reasons upon which it proceeded. If it had been under- 
stood as a mandate to the oyer and terminer to proceed with the 
case im accordance with the principles established by the judgment 
of reversal, the discharge of the prisoner might have been ordered 
by that court without a further trial, the facts involved being con- 
tained in the record. Enough appears in the case, as now pre- 
sented, to show that the award of a new trial was improvidently 
entered, and the whole case being legitimately before us, on this 
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writ of error, we are bound to give effect to the law as it has been 
pronounced, and we accordingly reverse the judgment of the 
supreme court, and affirm that of the oyer and terminer, and direct 
the prisoner to be discharged. 

Emorr J. delivered an opinion, in which he examined at length 
the question whether it was necessary that a judgment should have 
passed, to support a plea of autre fois convict—which was discussed 
in the Shepard case. The learned judge had not seen that opinion 
in that case, but arrived at the same conclusion as Mr. Justice 
Sutherland had done. He also concurred in the opinion of Judge 
Sutherland, that such a reversal as that in this case does not impair 
the right to plead the former conviction in Bar; ‘‘ the reversal in 
this court of the former judgment in this case is strongly analogous 
to the result of praying benefit of clergy in England in its con- 
sequences. This fact remains notwithstanding that this prisoner 
has been tried, convicted and sentenced without error in the pro- 
cess, indictment, pleadings or trial. As this appears from the 
record itself, I have no hesitation in saying that the replications 
were no answer to the pleas.” 

Judge Emott declined to consider the effect of the repeal of the 
statute of 1860, and the passage of that of 1861, as necessary to 
his determination that the judgment should be affirmed. 

All the judges concurred. 


Supreme Court of Errors of Connecticut. 
Bripeet LANAHAN, v. Henry W. Birce.' 


A minor between the ages of 18 and 21 may be lawfully enlisted as a member 
of a regiment of volunteers organized under the act of this State of May, 1861, 
for the service of the United States, without the consent of his parent or guardian, 

Every citizen of sufficient age and capacity is under obligation to render military 
service to the country when required, and is subject to draft for such service; and 
minors are subject to draft equally with others. 

_ Enlistment is only another and less objectionable mode of securing military ser- 
vice ; and any person liable to be drafted may voluntarily enlist. 

The right of a parent to the services and control of his child is subordinate to 
the right of the government to his services. 

The provision of the acts of Congress of 1802, 1808, and 1815, that minors 
should not be enlisted in the army of the United States without thé consent of 
their parents or guardians, has no application- to the enlistment of volunteers under 
the authority of the States for the service of tne United States, under the call of 
the President, of April, 1861. 

The enlistment in a volunteer regiment organized under the act of this State of 
May, 1861, is a contract with the State and not with the United States; and it is 
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a contract made under no authority given or limitation fixed by the laws of the 
United States. 

The provision of that act that the volunteers enlisted “ shall be subject to all the 
rules and articles applicable to the troops in the service of the United States,” does 
not bring the volunteers within the provisions of the laws of the United States 
with regard to enlistments, but was intended only to provide that when mustered 
into the service of the United States they should be governed by the same general 
rules by which the regular army is governed. 

And the case is not varied by the fact that the acts of Congress provide that no 
minor “shall be enlisted or held in the service of the United States, unless, &c.” 
This provision is a rule of enlistment merely, and not a rule for the government 
of the army. 


HaBeEas Corpus ; tried in the superior court before WaLpo J. 

The respondent was colonel of the 13th regiment of Connecticut 
volunteers, then quartered in the city of New Haven, which was 
raised and organized under the act of the General Assembly, ap- 
proved May 8, 1861, and which had been accepted by the United 
States government and mustered into its service. Michael Lanahan, 
for whose discharge the proceeding was instituted, was held as a 
private in the regiment. The applicant was his mother and his 
only surviving parent, his father having died previous to his enlist- 
ment. On the 16th of January, 1862, at which time he was in 
the nineteenth year of his age, he voluntarily enlisted in the regi- 
ment as a private, and on the 20th of January, 1862, was regularly 
mustered and sworn into the service of the United States as a soldier 
in the regiment, and was now detained by the respondent solely as 
such member of the regiment. 

The foregoing facts were found by the court upon the application 
and return, and on these facts the said Michael was remanded to 
the custody of the respondent as colonel of the regiment. The 
applicant thereupon moved for a new trial. 

Doolittle, with whom was Bronson, in support of the motion. 

The enlistment of a minor in the army, without the consent of 
his parent or guardian, is prohibited by the act of Congress of the 
16th of March, 1802, sec. 11; the same provision being re-enacted 
in the act of the 12th of April, 1808, sec. 5, and in that of the 3d 
of March, 1815, sec. 7. 2 U.S. Statutes at Large, 134, 483. 
3 id. 225. Brightley’s Dig. 1088. A mother is a parent within 
the meaning of the act, where, as in this case, there is no father. 
Commonwealth v. Callan, 6 Binn. 255. It is said however that the 
act of 1802 was not intended to apply to volunteers in regiments 
organized under State authority. But the language of the act is, 
‘¢ No person shall be enlisted or held in the service of the United 
States, unless, &c.” And the act of the General Assembly of this 
State, passed at the May Session, 1861, under which the volunteer 
regiments of this State were enlisted and organized, provides ex- 
pressly (sec. 4,) that the volunteers ‘‘ shall be subject to all the 
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rules and articles applicable to the troops in the service of the 
United States.” Acts of 1861, p. 4. It was at that time, as we 
have seen, a rule with regard to the army of the United States, 
that no minor should be enlisted or held in the service without the 
consent of his parent or guardian. The act of Congress of the 
22d of July, 1861, authorizing the president to employ the volun- 
teer forces organized in the States, provides, (sec. 2,) that ‘* the said 
volunteers shall be subject to the rules and regulations governing 
the army of the United States,” and the supplemental act of the 
25th of July, 1861, provides, (sec. 2,) that they ‘* shall be subject 
to the rules and articles of war, and shall be upon the same footing 
in all respects with similar corps of the United States army.” 

The effect of the act of the General Assembly of May, 1861, 
which does not expressly authorize or forbid the enlistment of minors 
without the consent of their parents, is not to be extended by im- 
plication so as to make it lawful to take such enlistments without 
such consent. The parent is intrusted with the custody of his chil- 
dren, and directs their education and employment. These import- 
ant rights and duties are not to be overlooked, and it will not be 
presumed that the legislature intended to disregard them. Dedham 
vy. Natick, 16 Mass. 140. Commonwealth v. Downes, 24 Pick. 227. 

The State courts have jurisdiction in the case. Hurd on Habeas 
Corpus, 201. Carlton’s case, 7 Cowen, 471. U. States v. Wyn- 
gall, 5 Hill, 16. State v. Dimick, 12 N. Hamp. 197. Common- 
wealth v. For, 7 Penn. S. R. 336. State vy. Brearly, 2 South. 555. 
Commonwealth v. Harrison, 11 Mass. 63, 67. Commonwealth v. 
Downes, 24 Pick. 227. Sims’ case, 7 Cush. 285. 

L. E. Munson, contra. 

The constitution of the United States gives to Congress the power 
‘to provide for organizing, arming and disciplining the militia,” 
and Congress by the act of 1792 provided ‘‘ that each and every 
free, able-bodied, white male citizen of the respective States, resi- 
dent therein, who is or shall be of the age of eighteen years, and 
under the age of forty-five, shall be enrolled in the militia.” And 
the legislature of this State, under the call of the president of the 
United States upon the state to furnish its quota of five hundred 
thousand volunteers, at its session in May, 1861, enacted that 
‘every able-bodied white male citizen, resident within this State, 
of the age of eighteen years, and under the age of forty-five years, 
excepting &c. shall be enrolled in the militia of this State ;” and 
that ‘* the enrolled militia shall be subject to active duty in case of 
war, invasion, rebellion, &c.” Thus by the acts of Congress, and 
of the legislature of this State, a class of persons between the ages 
of eighteen and forty-five are selected to form the military force of 
the State, and no incapacity from want of age can excuse any one. 
When a call is made, every member of the militia is liable under 
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compulsory process to respond, and if he may be compelled to 
respond, he may voluntarily enter upon the service, and do what 
the State would otherwise compel him to do. Lanahan was of 
ability to enter into the contract of enlistment. At common law, 
and by the law of this country, a minor may enter into a contract 
to serve the State, when that contract is not positively forbidden by 
the State itself, without consent of his parents. Commonwealth v. 
Gamble, 11 Serg. & R. 93. King v. Rotherfield Greys, 1 Barn. & 
Cress. 345. There is no law of this State prohibiting the enlist- 
ment of minors without such consent. If an apprentice enlist in 
the army, the courts will not, upon a habeas corpus, at the relation 
of his master, remand the apprentice to his custody. Commonwealth 
v. Robinson, 1 Serg. & R. 353. 

But it is claimed that the act of Congress of the 16th of March, 
1802, forbids the enlistment of minors without the consent of their 
parents or guardians, and that act is relied upon as authority to 
warrant the interference of the court in this case. But that was an 
act fixing the military peace establishment of the United States, and 
has no reference to the present volunteer service of the country. 
The 13th regiment of Connecticut volunteers is no part of the 
regular army of the United States. It, was not raised or organized 
under the act of 1802, or directly under any act of Congress. 
Under the act of July 2, 1861, the president of the United States 
was authorized to accept vqlunteers to the number of five hundred 
thousand, to suppress the insurrection and enforce the laws. The 
rules and regulations applicable to the raising of this force are very 
different from those relating to the regular army of the United 
States. The legislature of this State, in response to the proclama- 
tion of the president of April 15, 1861, authorized the governor to 
cause to be enlisted into the service of the State volunteers between 
the ages of eighteen and forty-five, not exceeding ten thousand, this 
force to be in addition to and part of the militia of the State, and 
when enlisted to be subject to all the rules and articles applicable 
to the troops in the service of the United States. The governor by 
a general order called for volunteers between the ages of eighteen 
and forty-five, in pursuance of this statute; and Lanahan volun- 
teered under the call, joined the 13th regiment, and has been ac- 
cepted and sworn into the service of the United States as a part of 
the volunteer force of this State. Here we have a case entirely 
different from that of an enlistment in the army proper of the 
United States. Under the laws of this State the militia are required 
to be from eighteen to forty-five years of age, with no qualification 
as to height, while the United States army proper are required to 
be between eighteen and thirty-five, and to be five feet six inches 
high. And in relation to the term of service, volunteers under the 
act of Congress of July, 1861, can serve but three years; they 
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may enter the service for six months, and must be discharged when 
the war shall end; while in the army proper persons enlist in all 
cases for five years, and there is no contingency by which they can 
sooner be discharged. 

The State courts have no jurisdiction in the matter. The record 
discloses that Lanahan is sworn into the service of the United 
States under the laws of the United States, and is under the direc- 
tion of the president as commander-in-chief of the army of the 
United States. The court having inquired into the case so far as 
to ascertain these facts ceases to have further jurisdiction, and should 
dismiss the case, leaving the petitioner to her redress against the 
enlisting officer, er to seek her remedy in the Federal courts, which 
have unquestionable jurisdiction of the case. United States v. Booth, 
21 Howard, 506, 523. Ferguson’s case, 9 Johns. 239. 

Butter J.—The principles which must determine this case are 
important but well settled. 

1. It is a fundamental principle of national law, essential to 
national life, that every citizen, whether of age to make contracts 
generally or not, is under obligation to serve and defend the con- 
stituted authorities of the State and nation, and for that purpose to 
bear arms, when of sufficient age and capacity to do so, and when 
such service is lawfully required of him. The power to enforce that 
obligation, so far as the necessities of the State may require, is an 
incident of State sovereignty, and the subject of State constitutional 
and statutory regulation. The constitution of the United States 
has conferred upon Congress, also, the power to provide for organiz- 
ing and disciplining the militia, and for calling them forth to 
‘* execute the laws” of the Union, ‘‘ suppress insurrections,” and 
‘‘ repel invasions.” Exercising the power so conferred, Congress 
in 1792 passed a skeleton militia act ; and laws for carrying that act 
into effect, in detail, and conforming our then militia system to its 
provisions, were passed by the legislature of this State in the same 
year. By the act of Congress and the auxiliary laws of this State, 
the age at which a minor should be deemed capable of bearing arms, 
and be enrolled in the militia, which in this State had previously 
been sixteen years, was fixed at eighteen. The minor in this case 
had reached that age, and it is conceded that he was subject to 
military duty and military draft. 

Enlistment is but another and less objectionable method of secur- 
ing the military service required by the State and due from the citi- 
zen; and the same essential principles of public policy and necessity, 
which impose the obligation to serve, and confer the power to en- 
, force that obligation, require that the minor who is subject to 
military draft, should be at liberty to enlist, when called upon in 
that form to render the military service which the State requires. 
It may indeed be for his interest to do so, rather than be subject to 
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draft, as it certainly is sound policy in the government that he 
should. But however that may be, the obligation to serve, and 
the right to require the service, exist and are paramount. What a 
minor can be compelled to do, he may contract to do, or do volun- 
tarily ; and if he is lawfully subject to military duty, and is law- 
fully called upon to enlist, his contract of enlistment is as valid and 
binding as that of an adult. 

2. Although it is the policy of the law to give to a parent a right 
to the service and a control of the person of a minor child until he 
has attained the age which the law has fixed for his emancipation, 
yet that right and authority are holden in subordination to those 
paramount rights and powers of the State which are essential to the 
maintenance of civil society and civil government. And when the 
power of drafting or enlisting a minor who is lawfully subject to 
military duty is exercised, the rights and authority of the parent, 
and of all standing in loco parentis, so far as they are in conflict, 
must yield and be suspended. Such is the law of England and of 
this country, and must of necessity be the law of every well regu- 
lated State. King v. Rotherfield Greys, 1 Barn. & Cress. 345. 
United States v. Bainbridge, 1 Mason, 71. Commonwealth v. Downes, 
24 Pick. 227. 

These principles are decisive of this case unless there is some- 
thing in it to make it an exceptional one. It is claimed that it is 
exceptional, and two points are made by the applicant, which it is 
our duty to examine. 

It is said, first, that certain acts of Congress, authoring enlistments 
for the regular army, expressly provide that minors shall not be en- 
listed or held in service, without the consent of their parents, guar- 
dians, or masters, if any they have,—that by the act of the Gen- 
eral Assembly of this State passed in May, 1861, the volunteers 
enlisted are made subject to the ‘‘rules and articles applicable to 
the troops in the service of the United States,” and that a similar 
provision is contained in the act of Congress of July, 1861, and 
that it is a rule in the army that no minor shall be enlisted or held 
without the consent of his parent, guardian, or master. 

The acts of Congress first above referred to undoubtedly con- 
tained such a provision relative to the enlistment of minors. Ap- 
preciating the propriety of not interfering with the subordinate 
rights of parents, &c. without necessity, Congress inserted that 
provision. But they were special laws for ‘‘ the fixing of the mili- 
tary peace establishment of the United States.” Few men were 
required, and no difficulty was apprehended in obtaining them. It 
would have been grossly unjust to parents and those standing in 
loco parentis, if the exception had not been made, when no public 
exigency or necessity rendered it important that minors should be 
so enlisted. That exception was repealed during the exigency 
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created -by the war of 1812, by the act of December 10th, 1814. 
It was expressly re-enacted in 1850, soon after the Mexican war, 
and has again been repealed, since this case was decided in the court 
below, by the act of February 13th, 1862. 

But the contract of enlistment by virtue of which this minor is 
holden was not made with the United States nor under or pursuant 
to any of those acts of Congress. On the 15th of April, 1861, 
the president, under a pressing exigency arising from insurrection 
and rebellion, by his proclamation called on the several States for a 
militia force to suppress them. ‘The legislature of this State there- 
upon, on the 8th of May following, passed an act authorizing the 
governor to enlist and equip ten thousand men, and turn them over 
into the service of the United States, as a part of the militia of the 
State, upon the requisition of the president. The active militia of 
the State at that time were all enlisted; and so far as we could be 
said to have a militia system, it was framed on the principle of 
having an active militia, as a distinct organization from the enrolled 
militia, constituted by voluntary enlistment from those enrolled. 

It was expressly provided in the act of May 8th, 1861, that the 
ten thousand men should be a part of that active organization. 
‘The governor thereupon issued his call for volunteers from those 
liable to militia duty, viz., between the ages of eighteen and forty- 
five, and under that act and call this minor enlisted, and was sub- 
sequently turned over and mustered into the service of the United 
States, as one of an organized regiment of the militia of the State 
of Connecticut. His contract of enlistment therefore was not with 
the United States, nor under any authority given or limitation fixed 
by the laws of the United States, but under a State law which con- 
tained no such limitation, and by force of State sovereignty. Doubtless 
Congress, under the power to provide for organizing the militia con- 
ferred by the constitution, may limit the enlistment of minors into 
special or active militia corps under State authority, by providing 
that none such shall be enlisted except with the consent of their 
parents, guardians, or masters, and such limitation will, be obli- 
gatory and controlling upon the States. But no such provision was 
contained in the act of 1792, and none such exists or has ever 
existed. Nor has there ever been any such on our own statute book. 
It has been the practice in this State immemorially, to enlist minors, 
without regard to such consent, into the independent companies of 
artillery, cavalry, and light infantry, and they were so enlisted into 
the only active military organization we had in May, 1861. In the 
absence therefore of any national or State limitation applicable to 
the militia, and under the immemorial practice, and the law of 
May, 1861, the power and duty of the governor to enlist this 
_ minor, and turn him over to the service of the United States, with- 
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out reference to any law of the United States regulating enlistments 
into the regular army, cannot be successfully questioned. 

But it is y farther claimed that however. that may be, yet by the 
act of May 8th, 1861, and the act of Congress of July 2 224d, 1861, 
it was provided that the volunteers when enlisted and turned over 
into the service of the United States should be subject to the rules 
and regulations governing the army, and that under those rules this 
minor could not be holden in. the service. This claim is without 
foundation. Congress in several acts passed at different times for 
the purpose of raising the necessary regular force in time of peace, 
did provide that no minors should be enlisted without the consent of 
their parents and guardians, and those provisions furnished a rule 
for recruiting officers, which was embodied in the general published 
regulations for the army to which we have been referred ; and when 
minors were enlisted without such consent, they were, on proper 
application, and because of those enactments, discharged by the 
proper officer or the courts. But the rule thus furnished was a 
rule of enlistment, not of government—a limitation of the authority 
to enlist conferred by those acts—the exercise by Congress of a 
power derived from the clause of the constitution authorizing them 
to ‘* raise” armies, and not the clause conferring the authority to 
make rules for their government, nor that other clause authorizing 
them to provide for organizing the militia and for governing such 
part of them as may be employed in the service of the United States. 
That rule of enlistment had no force or effect upon the States, or 
in reference to the organization of the militia, or their government 
when in the service of the United States. The authority to raise 
or enlist armies, and to make rules for their government, are distinct 
powers conferred in distinct clauses of the constitution, and so is 
the further power of organizing and calling forth the militia, and 
governing them when so , called ‘forth. 

The expressions, ‘‘ rules and articles,” as used in our statute of 
May, 1861,—‘‘rules and regulations governing the army,” as 
used in the act of Congress of July 22d, 1861, ‘* rules and articles 
of war” in the act of July 25th, 1861, and ‘rules and articles of 

rar” in the act of July 29th, 1861, all mean the same thing, viz., 
the rules and regulations constituting the ‘‘ articles of war,” specially 
and in a distinct and special statute enacted by Congress in 1806, 
pursuant to the special clause of the constitution ‘which confers 
power for that purpose, for the government of the army, when 
raised and organized under other clauses and statutes ; ‘and the 
simple meaning of them all is, that the volunteers and militia, when 
in the army, shall be governed by the rules and articles of war pre- 
scribed by Congress for, and essential to the government of the 
army. That clause in the act of May, 1861, was unnecessary and , 
without force, for the control of the ‘militia is exclusively with the 
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general government after they are mustered into its service; and 
the provisions in the several acts of July, 1861, were unnecessary ; 
for section 97 in the act of 1806, prescribing the articles of war, 
contains the same provision for all cases. But these rules thus 
specially enacted, and under special authority, contain no rule re- 
specting the enlistment of minors, or in regard to holding them in 
service, nor any rule which can by implication authorize officers or 
courts to go behind the enlistments of the States, and discharge a 
militia man on the ground that he was a minor and enlisted without 
parental consent. 

The second point made by the applicant is, that when the en- 
listment of minors is provided for in any law, and no provision is 
inserted in relation to the consent of parents and others standing in 
loco parentis, the court should so construe the law as to make the 
authority to enlist subordinate to that of parental right; and we 
are referred to the case of Commonwealth v. Downes, 24 Pick. 227, 
as a case in point. | 

We approve the principles recognized in that case, and the ap- 
plication of them to the facts. The case was decided right, but the 
decision would have been different we think if the facts had been 
like those presented here. In that case the minor was enlisted 
under a special act of Congress, in time of peace, authorizing the 
enlistment of boys under eighteen into the navy. The act was 
silent as to the consent of the parent or guardian, and the court 
held—l1st. That in case of exigency Congress might authorize the 
enlistment of minors without the consent of their parents, and of 
the existence of such exigency Congress must be the judge; 2d. 
That no such exigency existed at the time of the passage of the act 
in question, and no such intention appeared expressly or by impli- 
cation; and 3d, that under such circumstances the law should be 
construed to authorize enlistments in subordination to the authority 
of the parent, and only with his consent. That consent not having 
been given, the enlistment was holden invalid. 

But the case before us presents a very different state of facts. 
The law of this State was induced by a controlling exigency, con- 
templated the enlistment of those subject to military duty, for a 
service for which they were liable to a compulsory draft which 
would certainly override parental authority, and a service for which 
there would be a draft, if a sufficient force was not obtained by 
voluntary enlistment. The act was indeed silent as to the consent 
of the parent, but so have been all-the acts authorizing the enlist- 
ment of the active militia of the State, or of volunteer companies, 
and minors have always been enlisted into them without asking or 
obtaining the consent of their parents. 

Construing the act of May, 1861, then, according to its import, 
and with reference to the exigency which it recognized, the purpose 
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which it contemplated, the character of our militia system and laws 
to which it had regard, and the immemorial usage under them, 
we think it manifest that it was the intention of the legislature to 
authorize the governor to receive every person subject to military 
duty who was disposed to enlist, and without regard to parental 
right or authority. 

We do not advise a new trial. 

In this opinion the other judges concurred; except SANForD J. 
who did not sit. 


Fairfield County, February Term, 1862. 
Ezra P. Bennett v. Georce W. Ives. 


A party intermeddling with the estate of a deceased person, and doing acts which 
an 7 aes Smee alone may do, will make himself liable 4s executor de son tort. 
Otherwise, where the acts are mere acts of friendliness or charity. 

The defendant received moneys of an estate, (a small amount deposited by the 
deceased in a savings bank,) and paid it all out on claims for expenses of the 
funeral and of the last sickness. Held, that these acts made him an executor de 
son tort. 

The defendant was treasurer of the savings bank, and claimed that his payments 
were to be regarded as official and the act of the bank. He had however ne 
express authority from the bank, and the payments were made at his discretion 
among the creditors of the deceased, and not in the ordinary manner of paying 
out the funds of the bank. Held, that the act must be regarded as his per- 
sonal act. 

An agent committing a positive and obvious wrong, cannot relieve himself from 
personal liability by showing that he was acting for or by command of another. 

All claims for expenses of the last illness of a deceased person are of equal de- 
gree. An executor has no right, under our statutes, to prefer one of that class 
over another. If the estate is not sufficient to pay all, it must be divided pro rata 
among them. 

The same rule with regard to the payment of debts which applies to a rightful 
executor, applies also to an executor de son tort. 


Assumpsit against the defendant as executor of Henry Wolf, 
deceased. 

Wolf died intestate, leaving a small sum of money on deposit 
in a savings bank, of which the defendant was treasurer. After 
his death his brother brought his bank book to the bank and left it. 
The by-laws of the bank provided that ‘‘ all payments made to the 
person producing the depositor’s book should be valid and effectual.” 
The duty of the treasurer was ‘‘‘ to receive and pay out all moneys 
belonging to the corporation.” The plaintiff was a physician and 
attended the deceased in his last illness. After his death the plain- 
tiff notified the defendant of his claim, and forbade his paying out 
the money on deposit. Afterwards the defendant, without taking 
out letters of administration, and without express authority from 
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the bank, paid out the whole amount to other parties, to wit: 
$23.86 to the sexton who buried the deceased, and the remainder 
to certain friends of the deceased for services rendered during the 
last illness. The claims thus paid were all just and reasonable. 
The plaintiff then brought the present suit, claiming that the de- 
fendant by these acts had made himself an executor de son tort. 
The defendant pleaded that he was never executor; that he had 
fully administered ; and that in paying out the money he had acted 
merely as treasurer, and that his act in doing so was the act of the 
bank and not his personal act. 

The facts were found by the superior court and the case reserved 
for the advice of this court. 

Taylor for the plaintiff. 

The defendant was liable as executor de son tort at common law, 
and the same rule prevails in Connecticut. 1 Wms. Exrs. 226, 
7; Padget v. Priest, 2 T. R. 97; Bacon vy. Parker, 12 Conn. 212; 
Rey. Stat. tit. 14, sec. 31. He surrendered the bank book, and 
received the money as an individual. The plea of plene adminis- 
travit will not avail the defendant at common law. 1 Wms. Exrs. 
237, 8; Neal v. Baker's Exrs. 2 N. Hamp. 477; Wentworth 
Office of Exrs. ch. 14, p. 335 (14th ed.) ; Mountford v. Gibson, 
4 East, 453; 2 Bla. Com. 508. Nor under our statutes, for the 
estate is to be considered as solvent. Bacon v. Parker, 12 Conn. 
212, 217; Sacket y. Mead, 1 Conn. 13, 18, 25. 

Averill and Brewster for the defendant. 

The deposit was a general one, and created a mere debt of the 
bank. Ang. & A. on Corp. § 243 and note; Story on Bailment, 
§ 88; Grant on Banking, 1, 2; Coffin v. Anderson, 4 Blackf. 
395; Pott v. Clegg, 16 Mees. & Wels. 320; Dawson v. Real 
Estate Bank, 5 Ark. 283; Commercial Bank vy. Hughes, 17 Wend. 
94; In re Franklin Bank, 1 Paige Ch. 249. The money paid out 
was the bank’s own property, not that of the deceased. The de- 
fendant’s paying the money was the act of the bank. If paid to 
one not authorized to receive it, its debt is not discharged. It is 
still liable to a proper administrator. Rer. v. Cheadle Savings 
Bank, 1 Adol. & El. 323; Cochrane vy. O’Brien, 2 Jones & La 
Touche, 388. But paying funeral and other expenses out of one’s 
own funds will not make a party an executor de son tort. Shep. 
Touchstone, 487-8. Such acts are commendable. See authorities 
cited below, and Morrill vy. Morrill, 13 Maine, 415. 

The defendant acted within the scope of his authority as treasurer. 
If he has done wrong, he is liable only to the bank. 1 Saund. PI. 
& Ev. 108; Stone v. Cartwright, 6 T. R. 411; Brown v. Lent, 
20 Verm. 529; Harmon v. Tappenden, 1* East, 555; 2 Hilliard 
— 490; 2 Kent Com. 629; Colvin vy. Holbrook, 2 Comst. 
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A party may pay funeral expenses without becoming an executor 
de son tort. This has been always held. Paying a small item of 
the expenses of the last illness comes within the same principle. 
Bacon v. Parker, 12 Conn. 212; Camden y. Fletcher, 4 Mees. & 
Wels. 378; 1 Rolle’s Ab. 918, Ezr. C 2, Pl. 4; 1 Wms. Exrs. 
227, 9, (Amer. Notes, Ed. 1859) ; Toller on Exrs. 40; 1 Swift 
Dig. 452; 2 Greenl. Ev. § 343; Harrison v. Rawley, 4 Ves. 
Jr. 216; Magner v. Ryan, 19 Mo. 196; Turner y. Child, 1 Dey. 
Law R. 25; Densler v. Edwards, 5 Ala., 31. 

But if held as executor, the defendant has fully administered, by 
paying debts of equal or superior degree to that of the plaintiff. 
1 Wms. Exrs. 233 ; 2 id. 925; Toller on Exrs. 365; Wood's 
Inst. bk. 2, ch. 6,327; 2 Bla. Com. 508; Shep. Touchst. 475; 
Graysbrook v. Fox, 1 Plowd. 282; 2 Greenl. Ev. §§ 345, 348; 
Coulter’s case, 5 Coke, 30; Oxenham v. Clapp, 2 Barn. & Adol. 
309; Leach v. House, 1 Bailey, (So. Ca.) 42; Weeks v. Gibbs, 
9 Mass. 74; Glenn v. Smith, 2 Gill & Johns, 493 ; Gay v. Lemle, 
32 Miss. 309; Kinard v. Young, 2 Rich. Eq. R. 247; Hill v. 
Henderson, 13 Sm. & Marsh, 688; Saam y. Saam, 4 Watts, 432; 
Nass v. Van Swearingen, 7 Serg. & R. 196; Neal v. Baker, 2 N. 
Hamp. 477; U. States y. Hoar, 2 Mason, 317. 

Under our statute, (Rev. Stat. tit. 14, § 61,) an executor may 
prefer debts in the same degree. Flitner vy. Hanley, 6 Shepley, 
270. 

Sanrorp J.—In the case of Bacon v. Parker, 12 Conn. 212, 
the doctrine of the common law in regard to the liability of an in- 
dividual who, without being appointed executor or taking letters of 
administration, intermeddles with the estate of a deceased person, 
was distinctly recognized as applicable and operative here, so far-as 
it is not inconsistent with the general principles and policy of our 
law regarding the settlement of estates. In that case Church J. 
in giving the opinion of the court, says :—‘‘ There are many acts of 
a stranger which will constitute him an executor de son tort, such as 
taking possession of the assets and converting them to his own use, 
paying debts or legacies, releasing debts, &c., and indeed any acts 
done which belong to the office of an executor, and furnish evidence 
to creditors of his being such. And yet there are other acts, 
equivocal in their character, and such as are ordinarily performed 
by an executor, which when explained, as they may always be, will 
appear to be mere acts of kindness and charity, and such as will 
not subject a stranger to the actions of creditors; such as locking 
up and preserving the goods, ordering the funeral obsequies, mak- 
ing a schedule of assets, feeding the cattle, repairing the houses, 
&c. All these, and pérhaps many other acts, may be necessary for 
the comfort of the family and the preservation of the estate before 
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a will can be found and proved, and before administration can with 
ropriety be commenced.” 

This we think expresses our law on the subject. The object of 
the rule is to discourage and prevent the unnecessary interference of 
strangers with the affairs of deceased persons, without imposing un- 
reasonable restraints upon the generous emotions of Christian sym- 
pathy, charity and friendship. And in order to charge one with the 
liabilities of an executor in his own wrong, ‘‘ the material fact to 
be found is, that the party has intruded into the office of executor, 
and this may well be inferred from such acts as are lawful for an 
executor alone to do, such as collecting, releasing and paying debts, 
or any other acts evincing a claim of right to dispose of the effects 
of the deceased.” 2 Greenl. Ev. § 343. Toller on Exrs. 37. 
2 Bac. Ab. 555. 1 Swift Dig. 451. Com. Dig. Admr. C. 1. 
5 Coke, 33 6, 34a. 3 Salk. 161. Carth. 104. 

The acts of this defendant clearly indicated the possession of 
authority to administer the estate. He paid the debts claimed by 
the friends of the deceased, and he paid the sexton’s bill, out of the 
sum left by Wolf in the savings bank; thus assuming to decide 
upon the validity and reasonableness of these demands, and appro- 
priating the assets of the estate to their extinguishment ; acts of no 
equivocal import, but which, according to all the authorities, belong 
to the office of an executor or administrator only, and are lawful 
for him alone to do; acts for the immediate performance of which 
there was no pressing necessity, and which the defendant was bound 
to know, and therefore we presume did know, were unauthorized 
by law. 

We have no occasion to controvert the claim of the defendant’s 
counsel, that the money deposited became at once the property of 
the bank, and thus the bank became the debtor of the depositor. 
Nor is it important now to decide whether the payments in fact 
made, exonerated the bank from its liability to pay the money again 
to a rightful administrator. The defendant personally intermeddled 
with the affairs of the estate, and thus subjected himself to the suits 
of creditors, whatever the effect of his conduct upon the liability of the 
bank may be. 

It is said that the money deposited having become the property 
of the bank, and the defendant being treasurer of the corporation, 
these payments were payments by the bank, and out of its own 
funds, and not out of the assets of the estate by this individual de- 
fendant. But the treasurer as such had no authority from the cor- 
poration, or under its charter or by-laws, to make such a disposition 
of its funds. It was his province and duty to receive and pay out 
all moneys belonging to the corporation, but to pay these moneys 
in the ordinary manner and to those who were entitled to receive it. 
He had no right to pay the money out at his discretion among the 
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creditors of the depositor, and the parties whom he paid had no right 
whatever to such payments, or to the money so deposited, as the 
defendant must have well known. The by-laws of the corporation 
indeed provide that all payments which shall be made to the person 
producing the depositor’s book shall be valid and effectual. But 
the depositor’s book in this case was not produced by the parties to 
whom these payments were made. It had before been left at the 
bank by a brother of the deceased. No authority therefore was 
derived under this by-law for such payments. But however this 
may be, the actual perpetrator of a positive and obvious wrong can 
never exonerate himself from personal liability by showing that he 
was acting as the agent or servant of another, or even by his 
superior’s command. Story on Agency, §§ 308, 320. 1 Saund. 
Pl. & Ev. 74. Lysley vy. Clark, 14 Eng. L. & Eq. 510. And 
besides, the superior court has found the fact that these payments 
were made by the defendant, and that he paid out the very fund left 
by Wolf in the bank. Upon this finding therefore the defendant 
personally assumed the control of this money, in effect collecting it 
of the bank and arbitrarily appropriating it in satisfaction of such 
claims against the estate as he chose to pay. 

But the defendant claims that even if he has by intermeddling 
with the affairs of the estate made himself liable to the suits of 
creditors as executor in his own wrong, yet having paid privileged 
claims to the full amount of the assets which have come to his hands, 
he is exonerated from further liability. But as between those 
friends of the deceased whose bills the defendant paid and this plain- 
tiff, neither of them was entitled to priority. The claims of both 
were for expenses of the last sickness of the deceased, and there- 
fore of the same degree, and even a rightful executor would have 
had no right to prefer either of them to the exclusion or iajury of 
the other. In Oxenham v. Clapp, 2 Barn. & Ad. 310, Patterson 
J. said that ‘*a wrongful and a rightful executor differ in this 
respect only, that the first is to take no benefit of his own wrongful 
act. As regards the creditors there is no difference, both may ad- 
minister the assets in due course of law.” So we say, both alike 
may and must administer the assets in due course of law. But our 
law in regard to the payment of debts is not the same as the law of 
England. Here, where the assets are insufficient for the full pay- 
ment of all debts and claims against the estate, payment must be 
made in the following order: ‘ first, the funeral expenses and the 
expenses of settling the estate; secondly, debts due for, the last 
sickness of the deceased ; thirdly, all lawful taxes, and all debts 
due to the State; and lastly, all other debts as allowed, in propor- 
tion to their respective amounts.” Rev. Stat. tit. 14, § 61. And 
every creditor is entitled, not only to his appropriate place in the 
order of priority, but also to his due proportion of the assets with 
other creditors of the same degree. 
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Our statute in relation to the settlement of insolvent estates of 
deceased persons furnishes a cheap and expeditious mode in which 
the rights of the respective creditors of such estates may be ascer- 
tained and adjusted. 

If then an executor exhausts the estate in the due and orderly 
payment of debts entitled to priority, and is sued for a debt of in- 
ferior degree to those paid, he may safely stand upon the plea of 
plene administravit, because the assets have thus been duly adminis- 
tered. But if he has exhausted the assets in the payment of debts 
not entitled to priority to the plaintiff’s, that plea will not avail him, 
because he has not administered the estate in due course of law. 

If in the case at bar the payment of the sexton’s bill had ex- 
hausted the whole estate, the defendant would have had a good de- 
fence because of the priority to which the sexton for such expenses 
was entitled. But the bill paid to the friends of the deceased was 
a debt of the same degree as the plaintiff’s, and entitled to no 
priority or preference before it, both of them being for the expenses 
of the last sickness of the deceased. 

Judgment therefore should be rendered for the plaintiff. 

In this opinion the other judges concurred. 


Housatonic Ramroap Company v. NELSON KNOWLEs.! 


A railroad lay open to the highway, which ran by the side of it, for fifty-nine 
rods. The defendant, who lived near by, had milked his cows in the highway, 
where they were left to be driven to a pasture on the other side of this place. A 
boy who had charge of them started them along and stopped a short time at a 
neighboring house for a cow to be milked which he was to drive with them, and 
while he was waiting the cows strayed upon the railroad track. It was 8 o'clock in 
the evening, in July, and nearly dark, and a train of cars was then overdue on the 
railroad. The train soon came along, ran over one of the cows, and was thrown 
off the track, and badly damaged. In a suit brought by the railroad company, the 
defendant claimed that the plaintiffs had not exercised proper care, and a large 
amount of evidence was Arendt sone on both sides on the subject. The jury returned 
a verdict for the defendant, and the plaintiffs moved for a new trial on the ground 
that the verdict was against the evidence. Held:— 

m 1, That the negligence of the defendant in the circumstances was of the grossest 
ind. 

2. That upon the question of the plaintiffs’ negligence, the rerapeers of the 
evidence was in their favor, and the jury ought to have so decided. 

3. But that this preponderance was not so great as to evince that the jury were 
unable to understand, or in fact misapprehended the law or the evidence, or that 
they were influenced by partiality, prejudice, or other improper motive ; and a new 
trial was denied. 


Action on the case, for damage to the cars of the plaintiffs in 
being thrown from the track, by running upon a cow of the de- 
fendant, negligently allowed by him to stray upon the track. 








130 Conn. 313. 
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On the trial to the jury on the general issue, it appeared that a 
short distance from the defendant’s house the railroad lay open to 
the highway, which ran along the side of it, for fifty-nine rods, and 
was crossed by the highway at each end of this space; that on an 
evening in July the defendant’s cows had been milked in the high- 
way, and were to be driven to pasture, immediately after, by his 
son, ten years of age—the pasture lying on the other side of the 
place above described, where the railroad and highway lay open to 
each other ; that after he had started them along the road, the boy 
stopped on his way at the house of his brother, whose cow he was 
to drive with them, and waited for him to milk the cow, which he 
did at once; that it was 8 o’clock and nearly dark; that at this 
time a train of cars was overdue on the railroad ; and that while the 
boy was waiting the cows got upon the track, and the train coming 
along ran over one of them, and was thrown from the track and 
badly damaged. 

The defendant claimed and introduced much evidence to show 
that the plaintiffs had not used proper care to avoid the accident, 
and particularly that the train was going at an unusually rapid 
rate, that the whistle was not blown, and that the engineer was not 
on the lookout. The plaintiffs denied all this, and introduced much 
evidence to show that they had used proper care. The jury re- 
turned a verdict for the defendant, and the plaintiffs moved for a 
new trial on the ground that the verdict was against the evidence. 
The motion presented the evidence in full, but the general principles 
involved in the decision will be sufficiently understood without a 
statement of the evidence. 

Hawley and G. W. Peet, in support of the motion. 

Loomis and Taylor, contra. 

Butter J. The verdict in this case is against the preponderance 
of the evidence, but not so manifestly as to bring the case within 
the rule approved by this court in Daley v. Norwich § Worcester 
R. R. Co. 26 Conn. 591. 

The negligence of the defendant was gross, and if the case turned 
on that alone, so irresistibly is it proved, that we should not hesitate 
to say that the jury must have been under the influence of some 
mistake, misapprehension, or improper motive. There was a space 
fifty-nine rods in length of the railroad, accessible from a parallel 
highway the whole distance, and crossed by the highway at either 
end, upon which cattle would naturally stray, or be driven by 
passing people and teams. Cattle could not be safely trusted one 
moment upon any part of that highway, at or near the time for the 
passing of trains, without being under the immediate and instant 
control of a keeper or driver. Under such circumstances the cows 
should not have been permitted to pass on towards the railroad, 
while the boy who had them in charge waited at his brother’s for 
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that brother’s cow to be milked. Because they were thus permitted 
to pass on without and beyond control, when there was a prob- 
ability that they might get upon the ‘track, and at a time when a 
train was overdue, they did in fact stray upon it, and one of them 
was struck by the engine. No arguinent can avoid the irresistible 
logic of the admitted facts. The negligence was unquestionable 
and gross. . 

On the other hand, the peculiar character of the place, the more 
than ordinary danger of finding cattle there at that time of day, the 
waning of the twilight and the lateness of the train, all required 
more care on the part of the officers in charge of the train in 
approaching that place, than was requisite at other times, or at 
ordinary and direct road-crossings. Whether the requisite degree 
of care, under the circumstances, was or was not used by the plain- 
tiffs’ agents, was an important issue, and the evidence conflicting. 
The preponderance of the evidence was with the plaintiffs, and the 
verdict should have been the other way. 

But, making allowance for the impressions as to the credibility 
of the witnesses from their appearance and manner, which the jury 
might properly get, we cannot say that the preponderance was such 
as to evince that they must have rendered the verdict because they 
were unable to understand, or misapprehended, the law or the 
evidence ; or because their minds were not open to conviction; or 
were influenced by partiality, prejudice, or other improper motive. 

A new trial must be denied. 

In this opinion the other judges concurred ; except SANFORD and 
Durron Js., who did not sit, the former being interested, and the 
latter having been counsel in the case. 


Supreme Judicial Court of Massachusetts.’ 
Middlesex. 
Sarau Doy.e v. Dustin Copurn. 


Writ of entry to foreclose a mortgage given by tenant to de- 
mandant, in which his wife did not join, although he was married 
at the time, to secure the payment of $150 borrowed September 8, 
1858, no part of principal or interest paid. Tenant pleaded nul 
disseizin, and for further answer set up right of homestead under 
the statutes. 

It appeared that the land specified in the mortgage was a lot of 
ten or fifteen acres, upon which were a house, barn and shed, 








1 Reported by George M. Hobbs, Esq. 
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valued at about $300, which tenant had bought and paid for in 
1847; that he owned, occupied and cultivated, in connection with 


the mortgaged premises, thirty-one acres of land, about one-half 


in New Hampshire and one-half in Massachusetts, on which were 
no buildings, separated from the first lot by a highway, and of the 
value of $200. The whole land and buildings at the date of the 
mortgage were not of a value exceeding $800, and had not at any 
time since, been of more than that value. The tenant moved on 


to said premises, with his family, between the 10th and 15th of 


May, 1855, and continued to occupy the premises down to the 
bringing of this action, and the trial. 

In 1860 the wife and child, in consequence of domestic difficulty, 
left the husband, returned in 1861, shortly after again left, and 
have never since returned. In April, 1862, the tenant’s wife 
obtained a decree of divorce from bed and board, and custody of 
the child. Alimony was also decreed to her, and for that and the 
costs of the proceedings the husband’s interest in said premises was 
sold on execution in her behalf. There was no decree of the 
Supreme Court ordering sale of the premises. 

Tenant claimed mortgage void, and that the action could not be 
maintained. The demandant claimed that tenant could not set up 
a homestead to defeat his own title by mortgage, that the homestead, 
under the law, was lost by the breaking up of the family in 1860 
and 1861, and that the wife’s divorce and the sale of the husband’s 
interest in the estate, deprive him of the right of homestead, and 
that he was estopped from setting it up to defeat the demandant. 
Verdict for tenant in court below. 

Rescript. Judgment of the Superior Court set aside, and 
conditional judgment to be entered for the demandant as upon 
foreclosure of a mortgage of the reversion after the termination of 
the homestead estate; and the possession of the tenant under the 
homestead title not to be disturbed. 

A qualified judgment may be entered, and a writ of hab. fac. 
poss. to that effect to issue after sixty days. 

1. There was a good mortgage of the reversion existing after 
the termination of the homestead estate. 

2. Defendant not estopped to set up his homestead rights. His 
deed invalid to pass the homestead. 

3. The separation of the wife with the child does not defeat the 
homestead right, nor does the decree of divorce from bed and board. 
Sale on execution does not defeat it, as a homestead is exempt 
from levy on sale and execution. 

A. R. Brown for demandant; Charles M. Williams for tenant. 
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Wma. S. Huts et au. v. B. S. Farrieron. 


Suit against a deputy sheriff for attaching property of plaintiffs 
on a writ against one Farrell. At the trial, the plaintiffs claimed 
title under a mortgage from Farrell, dated November 21, 1859, 
purporting to secure “the payment of $100 on January 1, 1860, 
and also to secure all other sums of money ‘‘ which shall hove after 
become due by said Farrell unto said Hills & Brother, for or on 
account of any and all goods and property hereafter sold or to be 
sold and delivered by anid Hills & Brother to said Farrell during 
the twelve months next ensuing after the date hereof, when said 
debts shall become due and payable.” 

The plaintiffs, soon after the attachment, gave notice in writing 
to defendant that there was due under their mortgage ‘‘ the sum 
of $172.03,” and demanded payment of that sum, w Fithout speci- 
fying any items. This sum was not paid by the attaching creditor, 
nor did he make any offer to redeem the property attached, nor 
any request of the plaintiffs for a more particular account of the 
mortgage debt. The items of the plaintiffs’ claim, as entered in 
their books of account, were in part as follows :— 

Items— 
1859. 


6é 


) Balance due, . - $6.13 
2.) Nov. 21, 12 bbls. of flour, . 90.00 

) Nov. 29, cash, . ‘ . 27.00 

.) Recording mortgage, . ‘ 75 
and other items, amounting in all to $172.63. 

The plaintiffs further proved, under objection, that Farrell, who 
had previously made purchases of them, desired, on November 21, 
1859, to make further purchases, but the plaintiffs declined to sell 
without security ; whereupon the said Farrell made and delivered 
the mortgage aforesaid, and after the delivery of the mortgage the 
plaintiffs “sold and delivered the twelve barrels of flour on the same 
day. Plaintiffs further proved, under objection, that some time 
before the making of the mortgage they bought a carriage of 
Farrell, upon which, after the purchase, they found that one Scott 
claimed a lien for repairs contracted for by Farrell, amounting to 
$27. The plaintiffs agreed to pay this sum in discharge of the 
lien, and at the time of making the mortgage the $100 was meant 
to include and provide for the balance due on plaintiffs’ book, the 
$27, and the expense of recording the mortgage. The $27 was 
actually paid to Scott on the 29th November, and also the seventy- 
five cents. 

The value of the property attached did not exceed $90. 

The court ruled that, under the above circumstances, the plain- 
tiffs did not render to the defendant a just and true account of the 
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debt due, so as to dissolve the attachment, and gave judgment for 
the defendant. 

The plaintiffs alleged exceptions, which were sustained. 

Rescript. ‘‘The parol proof of the consideration of the $100 
named in the mortgage, or what was in fact embraced in that sum, 
was proper. It may be shown that the $27 paid to Scott was 
embraced in the $100. 

The mortgage may properly be taken to include sales made after 
the execution and delivery of the mortgage, although made at a 
subsequent period on the same day. 

It was not necessary to state all the items of the account to make 
a valid demand on the officer; certainly not when the further par- 
ticulars are not asked for.” 


H. W. Muzzey for plaintiffs; E. M. Bigelow for defendant. 


Suffolk. 
GeorGE BuTTreERFIELD v. Town oF MELROSE. 


An action of contract to recover $300 for commission and extra 
services as broker in negotiating a loan of $25,000 for defendant. 
The answer denies that plaintiff was ever employed by, or rendered 
services on behalf of the town. It appeared in evidence that in 
the latter part of November, 1860, the town of Melrose received 
from the Mount Vernon Bank, in Boston, $25,000 as a loan ona 
term of years, and that the negotiation for the same was conducted 
through the plaintiff, and extended over a month’s time. 

On 6th day of November, 1860, the town of Melrose, at a 
legal meeting called for that purpose, passed the following vote, 
Viz. : 

‘* Voted, That the treasurer be instructed to consolidate the 
town debt for ten years, including all that is now due, provided 
the money can be obtained at five and a half per cent. with the 
privilege of paying all or any part of said debt at any time.” 

On the 22d day of the same month, the town passed the follow- 
ing votes :-— 

‘‘ Voted, To authorize the town treasurer to borrow such sums of 
money as shall be necessary for the use of the town, under the 
direction of the selectmen, agreeable to the petition of C. H. and 
others. Also voted, that the town treasurer (under the vote 
previously passed) be authorized to borrow $25,000 of the Mount 
Vernon Bank in Boston, at five and a half per cent. interest, pay- 
able semi-annually, and that the same be appropriated under the 
direction of the selectmen, to the liquidation of the present town 
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debt.” These votes constituted the authority under which the 
treasurer acted. 

Rescript. ‘*The votes of the defendants November 6th and 
22d did not authorize their treasurer to employ a broker at their 
experse to negotiate a loan. Hence the other questions discussed 
in argument are immaterial.” 


Darwin E. Ware for plaintiff; Bryant § Joy for defendants. 


Henry Ranpari v. JAMES McLAvuGuHLin. 


The parties were adjoining owners, and the plaintiff's premises 
were drained by a drain passing through defendant’s premises into 
a common sewer. The plaintiff claims damages for obstructions 
in that part of the drain on the defendant’s premises, the defendant 
having refused to remove the same, or allow the plaintiffto. The 
jury found specially that there was no obstruction in the drain. 

Rescript. ‘*The cause of action alleged in the writ is the 
obstruction of the drain, and not the right to enter and examine 
the drain at reasonable times, and to repair the same if necessary. 
The jury by their verdict having negatived the existence of the 
vause of action, the instructions to which exceptions were taken at 
the trial, have become wholly immaterial.” 


Samuel H. Randall for plaintiff; Mark Davis for defendant. 


Henry Brewster, Petirioner, v. JOHN P. WYMAN ET AL. 


Petition to enforce a mechanic’s lien. 

Rescript. ‘* The plaintiff is not entitled to a lien upon the land 
and buildings described in his petition for the alleged debt due to 
him for labor, because the labor was performed under an entire 
contract, by the terms of which he was to do work and provide 
materials for the purpose described, for a certain stipulated com- 
pensation for the whole. As he admits that he can establish no 
lien on account of materials provided, and as the debt now due to 
him results in part for materials supplied as well as for labor per- 
formed, he cannot establish a lien on the premises to secure the 
payment of such debt. (See Morrison v. Minot, Allen.) 

Benj. Dean for petitioner; S. J. Thomas for defendants. 


FrepErRICcCK Hanson v. Jonn K. CARLETON. 


Action to recover the amount of a bill. Defence, payment at 
time of delivery of merchandise to one Hasty, alleged by defendant 
to be plaintiff’s agent, by giving said Hasty a note. The defendant 
46° 
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put in evidence that it was agreed that a note should be given in 
payment. It appeared that the note was sold by Hasty to Fowle, 
without plaintiff’s indorsement, and was outstanding at time of 
trial. 

The plaintiff testified, upon direct examination for himself, with- 
out objection, that he had taken the deposition of said Hasty in 
part, or had attempted to do so, at the jail where Hasty was 
imprisoned on a criminal charge, and he was asked why it was not 
produced, to which he answered that the witness refused to answer 
a part of the questions put by him, (plaintiff,) on the ground that 
it would tend to criminate him, but answered the questions put by 
defendant ; to evidence of which facts defendant objected, but the 
objection was overruled and exceptions taken. 

Exceptions sustained. Rescript. ‘The plaintiff was wrongly 
permitted to state, in testifying as a reason for not producing 
Hasty’s deposition, that Hasty refused to answer a part of the 
questions put to him, for the reason that an answer thereto would 
tend to criminate him.” 

J. F. Pickering for plaintiff; Asa Cottrell for defendant. 


Aupnevus Harpy et Au. Trustees, v. Town OF YARMOUTH. 


This was a bill of interpleader, brought to determine to whom 
certain taxes assessed upon property held by complainants under 
the will of the late Joshua Sears, should be paid. Assessments of 
taxes were made for the years 1859 and 1860 by the defendants, 
and by the cities of Boston and Roxbury, and by the town of 
Dorchester for the year 1860. The complainants were the execu- 
tors, and are now the trustees under said will; Hardy residing in 
Dorchester, Harris in Roxbury, and Montgomery in Boston, but 
all having their places of business in Boston, where all the evi- 
dences of the Sears’ property are kept, and ever have been, and 
where the trustees have their place of business. Sears died in 
1857, leaving one child, then under the age of five, who was 
residing with his father at Yarmouth, an inhabitant thereof, and 
so continued to reside till 1860, when he was taken by Hardy, 
guardian under the will, to Dorchester. 

Prior to May 1, 1859, the executors settled their account as 
executors, and transferred to themselves, as trustees, all the prop- 
erty heretofore held as executors, and it thereafter became vested 
in and was held by them, as trustees, under the will; but they 
gave no notice in writing to the assessors of Yarmouth till April 
12, 1861, that such settlement and transfer had been made, under 
provisions of Gen. Stat. Ch. 11, § 12, clause 7. 
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The town of Yarmouth claimed to tax all the personal property 
of the trust, on the ground that the deceased testator resided there, 
and no notice of the settlement of the estate had been given. The 
other defendants claimed to tax all or portions of the same property 
on the ground of the residence or place of business of the trustees. 
The court decided that the town of Yarmouth had the right to tax 
until notice was given, and that the other defendants had not the 
right to tax for the same years, as will be seen by the rescript. 

Rescript. ‘* Decree to be entered that the taxes assessed upon 
the personal property of the late Joshua Sears by the assessors of 
the town of Yarmouth, in the years 1859 and 1860, were legally 
assessed upon said property, and that the same should be paid by 
said trustees with interest from the time the same became due. 
And that the said property was not liable to be assessed in the city 
of Boston for taxes in the years 1859 and 1860, or either of them: 
that the said property was not subject to any assessment for taxes 
for the year 1860, by the city of Roxbury or by the town of 
Dorchester, and that the payment of said taxes so assessed cannot 
be legally required of the trustees. 

‘¢ The trustees to be allowed to apply from the trust property 
such sum as may be necessary to discharge all necessary expendi- 
tures by them in instituting and prosecuting this bill. No costs to 
be taxed by any of the parties.” 

C. T. and T. H. Russell for complainants ; George Marston for 
Yarmouth; J. P. Healy for Boston; J. W. May for Roxbury ; 
A. Churchill for Dorchester. 


RECENT ENGLISH CASE. 


Court of Common Pleas. 
JosLine v. Krinesrorp.—Jan. 27, 1863. 


Where a contract is made for the purchase of a specific article of commerce, the 
quality of which is not discernible to the eye, and the purchaser inspects and ap- 
proves, but subsequently, on having the article chemically analyzed, discovers that 
it is adulterated, the purchaser is at liberty to repudiate the contract, although the 
vendor expressly disclaims warranting the strength of the article. As where J. 
by his agent contracted to buy oxalic acid, and gave the following bought note, 
“ Bought of Messrs. K. & Co., forty-five casks of oxalic acid, quality approved,” 
but afterwards discovered that it contained 20 per cent. of Epsom salts, in an 
action against the vendor for breach of contract and warranty. 

Held, that it was part of the agreement, that the subject of the sale should be 
oxalic acid of commerce, however completely the vendor might have guarded him- 
self against contracting that the thing was of any particular quality. 
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This was an action tried before Erte C. J. in London, at the 
sittings after Michaelmas Term. The declaration contained several 
counts. 

The first alleged that the defendant agreed to sell to the plaintiff 
ten tons of oxalic acid, against and in barter for an equal quantity 
of sorrel, to be sold by the plaintiff to the defendant.—Breach, 
that the goods delivered by the defendant to the plaintiff were 
not oxalic acid, but Epsom salts; and the defendant did not, nor 
would, deliver oxalic acid according to the said agreement. 

2d count, that the defendant, by warranting forty-five casks, 
purporting to be casks of oxalic acid, were in fact oxalic acid, 
induced the plaintiff to purchase the same as and for oxalic acid.— 
Breach, that the said casks did not contain oxalic acid, but Epsom 
salts. 

3d and 4th counts were similar to the 1st and second, but 
related to a subsequent sale in barter for twenty-five tons of oxalic 
acid, and the same amount of sorrel. 

There were also common money counts. 

The pleas were denial of the contracts, denial of the warranties, 
and denial of the breaches; and to the money counts never 
indebted and a set-off. Issue thereon. 

The plaintiff was a commission merchant; the defendant was 
also a merchant in London. Messrs. Papineau were manufacturers 
of chemicals. On the 7th of August, 1860, the plaintiff wrote to 
the defendants— 

‘* We have been using our best endeavors to induce Messrs. 
Papineau & Co. to accept your terms for a barter contract oxalic 
acid against sorrel. We have the following proposal to make: 
—Oxalic at 96s. per ewt. and upwards, delivered at their works, or 
cartage 4s. per ton; to be delivered in quantities of two tons, cash ; 
first delivery at once; and then one ton five cwt., or two tons per 
week, at your option, against equal quantities of sorrel, delivered 
in London, at the rate of twenty-five cwt. per week, first delivery 
to be made in fourteen days, at a nett difference of 2}d. Payment 
in cash upon each delivery of sorrel. 


«« Jostine & Co., per H. Gray.” 
To this letter the defendants replied as follows :— 


‘¢ January, 1860. 

‘* Gentlemen,—In reply to your favor of yesterday, we beg to 
state that we are willing to contract for ten tons oxalic acid at 74d. 
nett, free weighed to your costs, against an equal quantity of 
sorrel, delivered at the wharf in London, at 10d.; two tons, more 
or less, at your option, to be delivered every week, one against the 
other; but we must decline delivering oxalic acid before receiving 
sorrel, unless paid for. In the latter case we will pay for sorrel as 
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delivered. As regards the strength of the oxalic, your friend hav- 
ing already examined the bulk, we decline all responsibility in this 
respect, and to avoid any unpleasant differences. You are, how- 
ever, quite welcome to examine it again, if you think proper. 
(Signed) **C, Kinasrorp & Co.” 


Plaintiff thereupon sent to defendant the following bought note :— 
‘¢ 15th August, 1860. 

‘* Bought of Messrs. C. Kingsford & Co., 45 casks of oxalic 
acid, 7d. per lb., quality approved, marked and numbered, 8. 
414, 2962, delivered 4 or 8 casks weekly, at buyer's option. 
Prompt, fourteen days from each delivery. Discount nill. 

(Signed ) «« Jostine & Co., per H. Gray.” 


The second contract was as follows :-— 

‘¢ 14th December, 1860. 

‘* Bought of Messrs. C. Kingsford & Co., 20 tons oxalic acid 
and crystals, quality to be approved, at 8d. per lb. nett, delivered 
to our carts, in barter for twenty tons of good merchantable sorrel 
of Papineau’s make, at 104d. per lb., delivered free in London. 
The oxalic acid to be delivered one ton per week, first delivery 31st 
December next ; of sorrel to be delivered one ton per week, first 
delivery between Ist and 5th January, 1861. Prompt fourteen 
days after each delivery. 

(Signed ) ** Jostina & Co.” 

This contract was afterwards enlarged to twenty-six or twenty- 
seven tons, by an agreement in writing. Gray examined the acid, 
and considered it to be of a fair quality. It was also examined 
and approved by Mr. Papineau. Under the first contract eleven 
tons and a half were delivered by the defendant to the plaintiff 
against an equal quantity of sorrel, delivered by plaintiff to defend- 
ant. The deliveries under the second commenced on the Ist of 
January, 1861. On the 5th of February, plaintiff complained of 
the quality of the acid, and shortly after defendant complained of 
the quality of the sorrel. The deliveries, however, continued 
until June, when the acid was analyzed, and it was discovered 
that it contained a great quantity of Epsom salts (sulphate of 
magnesia ). 

Sulphate of magnesia is a substance, the presence of which in 
oxalic acid is not likely to be discerned by the naked eye, even by 
experienced persons. It is not only useless, but seriously impedes 
the progress of converting oxalic acid into sorrel. Evidence was 
given at the trial that the adulteration amounted on an average to 
thirty per cent. of the bulk. The result of this discovery was that 
a claim was made by Papineau & Co. against the plaintiff for com- 
pensation for the injury done to them by the delivery of adulterated 
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acid. A similar claim was made by the plaintiff against the defend- 
ant, which is the present action. 

There was a cross-action for a balance due to him upon the above 
delivery of oxalic acid against sorrel. 

The judge directed the jury that there was no evidence of a war- 
ranty by the defendant as to the nature or quality of the article, 
but if they thought that what the defendant had supplied was not 
such an article as is commercially known as oxalic acid, they should 
find for the plaintiff; if it was such an article, then they should 
find for the defendant. 

The jury found a verdict for the plaintiff, with £400 damages. 

Lush, Q.C. (Honyman with him), now moved for a new trial on 
the ground of misdirection.—The question is whether the purchaser 
buys on his own judgment or trusts to that of the vendor. The 
purchaser had no opportunity of inspection. This is oxalic acid 
substantially. He referred to Wieler vy. Schillizzi, 17 C. B. 619; 
Allan y. Lake, 18 Q. B. 560; Power v. Barham, 4 A. & E. 473; 
Nichol vy. Godts, 10 Ex. 191; Gardiner y. Gray, 4 Camp. 144; 
Parkinson vy. Lee, 2 East. 314. 

Cur. adv. vult. 


WituraMs J. delivered the judgment of the Court.—We are 
of opinion that there ought to be no rule in this case. It was 
argued yesterday by Mr. Lush, on the part of the defendants, that 
the Lord Chief Justice misdirected the jury in telling them that, 
under the contract in question, the defendant would only perform 
his part of it by delivering that which in commercial language 
might properly be said to come under the denomination of oxalic 
acid. We are of opinion that the direction was right. Mr. Lush 
contended that inasmuch as the defendants had disclaimed all 
responsibility as to the quality of the article, and as, at his sugges- 
tion, the plaintiff had himself inspected it in order to form his own 
judgment as to its nature and properties, the description of it in the 
bought and sold notes as oxalic acid formed no part of the contract 
between the parties. But we are of opinion that, however 
completely the defendant may have guarded himself against con- 
tracting that the thing was of any particular quality, it is not 
possible to construe the contract in any other way than that it was 
a part of the agreement that the subject of the sale should be 
oxalic acid of commerce. If it were necessary to refer to authority 
for such a construction, the case of Nichol v. Godts, cited by Mr. 
Lush, appears to be in point. We think, therefore, the direction 
of the Lord Chief Justice was right; and as the jury found that 
the thing delivered could not properly be denominated oxalic acid, 
and the judge not being dissatisfied with the verdict, it ought not 


to be disturbed. Rule refused. 




















Interesting Decision in ireland. 


INTERESTING DECISION IN IRELAND. 


A CASE which excited great interest in the commercial community 
recently came before the Court of Queen’s Bench in Ireland. It 
was an action for damages, laid at £2,000, brought by Mr. 
M‘Nally, late a jeweller in Dublin, against Mr. Oldham, a solici- 
tor, who was the proprietor of a circular which is called the 
‘* Black List.” There were five counts in the summons and 
plaint. It first stated that the plaintiff, in the course of trade, 
became indebted to one Edmund Johnstone in the sum of £157 4s. 
and that a judgment was recovered for that amount on the 7th of 
May, 1860, and that he (plaintiff) paid the amount of that judg- 
ment, with the costs, amounting to £181 17s. 5d. on the 19th of 
May, 1860; that the defendant, on the 24th of May, 1860, pub- 
lished the judgment against the plaintiff as if it was then existing, 
whereby the plaintiff’s trade and credit were ruined, and he became 
bankrupt. The defendant pleaded a denial of the publication, a 
denial of the defamatory sense and the special damage alleged, a 
traverse of the alleged misrepresentation, and of the notice of pay- 
ment. Issues were joined on these pleadings. 

The case was one of great importance, as it was stated that 
many traders lived in daily terror of having their names published 
in the ‘* Black List.” Its mischievous operation has been thus 
described :-— 

‘Tt was a common practice in marriage and family settlements 
to have judgments entered in the names of trustees against the 
party responsible for the amounts settled; it was also usual for a 
trader who borrowed money for the purposes of his business to 
give security by confessing a judgment, and nothing could be more 
unjust to persons thus situated than to publish to the world, as was 
done by this ‘‘ Black List,” the fact that such judgments had been 
obtained, without a word of explanation as to the nature of the 
transaction. The effect of such a publication upon a trader who 
was suffering under temporary difficulties was to insure his destruc- 
tion. The moment his name appeared in this list all his creditors 
came down on him, and his bankruptcy followed. This had 
actually taken place in the present case, and the plaintiff asked 
compensation for the injury which the defendant had inflicted on 
him by publishing his name in the ‘ Black List,” as a person 
against whom a judgment had been obtained, although he knew 
that the debt had been paid.” 

The Chief Justice, in his summing up, explained the principles 
of law involved in the case. 

The jury agreed that there should be a verdict for the plaintiff, 
but they differed as to the amount of damages. Ultimately they 
brought in a special verdict that the bankruptcy did not result from 
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any act or representation of the defendant, and found one farthing 
damages. It was the intention of the jury that the costs should be 
paid by the defendant, and they gave the smallest possible amount 
of damages that would have that effect. Mr. Oldham had given 
up the publication two years before. 


























Name of Insolvent. Residence. of Proceedings. | Name of Judge. 

Returned by 

Austin, George W. Taunton, | Feb. 27, 63, | Edmund H. Bennett, 

Barker, William R. New Bedford, Jan. 24, 63, | Edmund H. Bennett. 

Bowers, Joha W. Newton, March 10,63, | William A. Richardson. 

Bupee, Albert Salisbury, « 8, 63, | George F. Choate. 

Coolidge, Stephen Marlboro’, April 4, 63, | William A. Richardson. 

Cooley, William Boston, } « 4, 63, | Isaac Ames. 

Davis, Charles F. Marlboro’, | March 10, 63, | William A. Richardson. 

Davis, Edward W. Cambridge, “ 19, 63, | William A. Richardson. 

Dempsey, Michael Lowell, ad 20, '63, | William A. Richardson. 

Estes, Charles Newton, yal 16, "63, | William A. Richardson. 

Forness, William P. Lawrence, « 30, "63, | George F. Choate. 

Freeman, Benjamin 8. Attleboro’, Sept. 10, 62, | Edmund H. Bennett, 

Freeman, Joseph J. Attleboro’, | * 10, 62, | Edmund H. Bennett, 

Hall, David Roxbury, | April 20, "63, | George White. 

Hill, Ira (1) Charlestown, « 27, 63, | William A. Richardson. 

Hook, Addison 8. Boston, March 3, 63, | Isaac Ames. 

Houghton, Amory Somerville, « 28, 63, | William A. Richardson. 

Howard, Daniel Randolph, o 14, "63, | George White. 

Jennings, Harry Boston, April 24, 63, | Isaac Ames, 

Johnson, George Boston, | March 31, 63, | Isaac Ames. 

Kane, Jeremiah Worcester, a 13, "63, | Henry Chapin, 

Kierman, Patrick Chelsea, o 12, "63, | Isaac Ames. 

Kimball, Henry 8. Boston, « 30, "63, | Isaac Ames. 

Lamprey, John § Haverhill, bad 24, 63, | George F. Choate. 

Lawrence, Frederick J. Worcester, « 24, 63, | Henry Chapin. 

Little, Samuel Boston, April 23, 63, | Isaac Ames. 

Luce, Thomas New Bedford, Jan. 24, '63, | Edmund H. Bennett. 

Lyman, Lorenzo W. South Hadley, March 2, 63, | Samuel F. Lyman. 

Lynde, Joseph Melrose, April ~* 23, 63, | William A. Richardson. 

Moore, Hobart Boston, March 31, ‘63, | William A. Richardson. 

Moore, Stephen Natick, ° 81, "63, | William A. Richardson. 

Murdock, Henry B. Charlestown, . 4, °63, William A. Richardson. 

Newell, Harry E. Boston, April 4, 63, | Isaac Ames. 

Parker, Oliver Malden, March 11, 63, | William A. Richardson. 

Poole, Caleb, Jr. Halifax, April 6, 63, | William H. Wood. 

Pratt, Jeremiah Brighton, March 31, 63, | William A. Richardson. 

Pratt, Silas W. West Springfield, Jan 7, 63, | John Wells. 

Rhodes, Charles H. Malden, April 29, "63, | William A. Richardson. 

Sargent, Jonathan Haverhill, March 3, 63, | George F. Choate. 

Sawin, George H. Borton, April 23, 63, | Isaac Ames. 

Simonds, William (1) Winchester, as 6, "63, | William A. Richardson. 

Shattuck, William 8, Roxbury, March 11, "63, | George White. 

Stetson, Charles P. Boston, “ 8, "63, | Isaac Ames. 

Stowell, Francis Boston, * 4, 63, | Isaac Ames. 

Swain, William, Jr. New Bedford, Feb. 6, "63, | Edmund H. Bennett. 

Taylor, Timothy D. Newton, April 25, 63, | William A. Richardson. 

Thayer, Elisha Hanover, = 20, "63, | William H. Wood. 

Turner, Calvin K. New Bedford, | August 15, 62, | Edmund H. Bennett. 

Walton, John B. Saugus, March 31, 63, | George F. Choate. 

Whiting, Walter, Jr. Medfield, April 25, "6%, | George White. 

Williams, Martin R. Worcester, March 19, '63, | Henry Chapin. 

Wing, Ezra Newton, “ 12, "63, | William A. Richardson. 

Wilson, Everett E. Saugus, ” 31, "63, | George F. Choate. 





Partyerenip, &o. 
(1) W. Simonds & Co,; dismissed, 











